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Relevant Docket Enfariet 

DATE PROCEEDINGS 

Jan. 18-73 Filed coraplaint and issued summons. 

Jan. 19-73 Filed Order appointing George M. Donahue is ap- 
pointed to serve the summons and complaint berein 
upon deft. John Livingston, Clerlc. 

Jan. 22-73 Filed summons and entered marshal’s return 
served on Aerlinte Eireann Teoranta by Mr. Alvin 
Domroe, Personnel Manager, on 1/19/73. 

Feb. 14-73 Filed defts notice of motion, Re: dismiss, ret before 
WyattJ.on 2/23/73. 

Feb. 14-73 Filed defts memo of law in support of its motion. 

Feb. 22-73 Filed Pltffs amended complaint for declaratory 
judgment. 

Mar. 14-73 Filed Pltffs affidavit in opposition to defts motion 
to dismiss by Andrew C. Hartzell, Jr. 

Mar. 14-73 Filed Pltffs American Airlines memo of law. 

Mar. 29-73 Fxled Supplemcntal Affidavit in opposition to 
AETs Motion to dismiss the Amended Complaint 
by Andrew C. Hartzell, Jr. 

Mar. 29-73 Fihd PltfFs Supplemental Memorandum of Law 
ic opposition to deft’s motion to dismiss Amended 
Complaint. 

May 16-73 Pre-trial Conference held by Wyatt J. 

Dec. 14-73 Filed Opinion #40122. The motion, treated as 
one for summary judgment is granted. The Clerk 
is directed to enter judgment in favor of defts. 
Wyatt J. (mailed notice) 

Dec. 14-73 Filed Supplemental Affidavit of Ludwig A. Saskor. 

Dec. 14-73 Filed Defts Reply Memorandum. 
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Relevant Docket Entries 

DATE PROCEEDINGS 

Dec. 14-73 Filed Reply Affidavit of Ludwig A. Saslcor. 

Dec. 17-73 Filed Judgment. Ordered that dfL have summary 
judgment against pltff. dismissing the complaint. 
Clerk. (mailed notice) 

Dec. 21-73 Filed Pltff. Motion for reargument ret. 1/11 /73 

Dec. 21-73 FLled Pltffs Memorandum of Law. 

Jan. 8-73 Filed Defts Memorandum in opposition to motion 
for reargument. 

Jan. 8-73 Filed Pltffs. reply memorandum in support of its 
motion for leave to argue. 

Jan. 10-74 FUed Memo. End. on motion dated 1/8/74. This 
motion for leave to reargue is granted, & on re- 
consideration the original decision & opinion is 
approved & confirmed. Wyatt J. (mailed notice) 

Jan. 15-74 FUed Pltffs. Notice of appeal from judgment dateJ 
1/10/74. (mailed notice) 

Jan. 17-74 FUed Undertaking for costs on appeal in the amt 
$250. by National Corp. Bond No. 24309443. 


Item 1 








A 3 


Axnended Complaint f or Declaratory Judgment 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 
73 Civ. 309 (IBW) 


Amurican Airlines, Inc., 
against 


Plaintiff, 


Aerlinte Eireann Teoranta, 

Defendant. 


Plaintiff American Airlines, Inc. (‘'American”), by its attor- 
neys, Debevoise, Plimpton, Lyons & Gates, alleges as follows: 

JURISDICTION AND VENUE 

1. This is an action for a declaratory judgment brought pur- 
suant to 28 U. S. C. §2201. Jurisdiction is founded on federal 
questions arising under the Fedcral Aviation Act, 49 U. S. C. 
§ 1302 et seq., and is also founded on diversity of citizenship, in 
that: 

(a) American is a corporation organized under the 
laws of the State of Delaware and has its principal place 
of business in the State of New York. American is and 
at all times material to this action was a common carrier 
by air engaged in interstate and foreign commerce and 
subject to the provisions of the Federal Aviation Act 

(b) Defendant Aerlinte Eireann Teoranta (“AET’) 
is a govemment-owned Irish airline and has its principal 
place of business in Ireland, and is engaged in trans- 
atlantic air transportation between points in Ireland and 
points in the United States, including New York City. 
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Amended Complaint for Declaratory Judgment 

(c) Trans Caribbean Airways, Inc. (“TCA”) was a 
Delaware corporatíon which on March 8, 1971 was 
merged into American. 

(d) The matter in controversy exceeds, exclusive of 
interest and costs, the sum of $10,000. 

2. AET maint-tíns an office for the transaction of business 
in New York and is subject to the jurisdictíon of this CourL 

3. Venue in this District is proper under 28 U. S. C. § 1391 
in that American has its principal place of business in this Dis- 
trict, AET is doing business in this District, and the claim in- 
volved herein arose in this District. 

4. This amended complaint is made pursuant to Rule 15(a) 
Federal Rules of Civil Procedure. 

First Cause of Action 

5. On or about February 8, 1968, AET and TCA entered 
into a written agreement (the “Agreement”), pursuant to which 
AET was to Iease to TCA two Boeing 747 jet aircraft. A copy 
of the Agreement was annexed as Exhibit A to the complaint 
herein, and is incorporated in this amended complaint by 
reference. 

6. The Agreement contemplated that AET would purchase 
both aircraft, new, from The Boeing Company for use during 
AETs heavy summer season and would lease them to TCA dur- 
ing winter seasons. Boeing was to deliver the first aircraft to 
AET about November 9, 1970, and under the Agreement AET 
was to lease this aircraft immediately to TCA from November 
1970 until April 1971. Thereafter the first aircraft was to be 
leased for four additional winter seasons. The second aircraft, 
to be delivered by Boeing in the spring of 1971, was to be used 
that spring and summer by AET and then leased to TCA for 
four winter seasons, beginning in November 1971. The base 
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rental for each aircraft was approximately $280,000 per month 
(subject to various adjustments), and the aggregate of all rentals 
under the Agreement approximated $13 million. 

7. In order for TCA to have operated the aircraft on its 
routes, it was necessary for the airc.aft to be registered with the 
Federal Aviation Administration (“FAA”) in the name of TCA 
pursuant to Section 501 of the Federal Aviation Act, 49 U. S .C. 
§ 1401, and the applicable FAA regulations. 

8. On Septeraber 2, 1970, AET terminated the Agreement 
on the ground that TCA was in default under the Agreement 
by reason of TCA’s failure in a timely inanner to make an ad- 
vance payment of $85,000 and to execute the first seasonal lease 
under the Agreement 

9. In October, 1970, AET filed a Demand for Arbitration 
pursuant to Section 13.7 of the Agreement and asked for a deter- 
mination that TCA was in default under the Agreement An 
arbitration proceeding was held, and on January 17, 1973, the 
arbitrators issued an award, dated January 3, 1973. 

10. The award stated that as of September 2, 1970, TCA 
was in default under the Agreement in three respects, and that 
AET had “followed proper procedure in effectuation of cancdla- 
tion.” A copy of the arbitrators’ award was attached as Exhibit B 
to the complaint herein, and is incorporated in this «mwufod 
complaint by rcference. 

11. The arbitration clause of the Agreement expressly ex- 
cluded from arbitration the submission by either party of any 
issues respecting the damages or other remedies, if any, to which 
AET might be entitled. 

12. Pursuant to that clause, no such issues were submitted 
to the arbitrators for determination, and the arbitration award 
made no finding or determination as to the damages or other 
remediet, if any, to which AET might be entitled. 
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13. AET has asserted that pursuant to the terms of the 
Agreement, it is entitled to past rentals and to future rentals 
as toe y become due, subject to certain adjustments and credits. ’ 

14. On November 3, 1970, two months after AET had 
terminated the Agreement, the Federal Aviation Administration 
ruiwl m effect that the AET aircraft could not and cannot be 
lawfully registered by TCA or American and, hence, could not 
and cannot be flown in United States air commerce. 


15. At no time during the term of the Agreement or after 
the temunation thereof by AET, could the AET aircraft be 
lawfully registered by TCA or American. 


16. The registration provisions of the Federal Aviation 
Act and the ímportant public policy that underlies those provi- 
sions are designed to prevent the owners of nonregistrable air- 
craft from receiving any income from the use of such aircraft in 
Umted States air commerce. By virtue of those provisions and 
that pubhc policy, AET was not and is not lawfully entitled to 
receive rentals or cther payments from or relating to the use 
of íts aircraft in United States air commerce, or to be awarded 
such rentals or other payments, or damages with respect thereto. 


Second Cause of Action 

17. American repeats and realleges the aUegations contained 
m paragraphs 1 through 16 hcreof as if fuUy set forth herein. 

.. I 8 ’. ^^n 6 of Letter Agreement No. 1 to the Agreement, 
which is incorporated by reference into the Agreement itself, 
provides that if, notwithstanding the best efforts of AET and 

í a * í 6 aircraft m ay not lawfuUy be registered with the 
hAA, the Agreement shaU be of no further force and effect. 

19. Since the AET aircraft could not be lawfully registered 
with the FAA, the Agreement by its terms would have come to 
an end, and have been of no force and effect. AET is therefore 
not entitled to be awarded rentals or other payments under the 
Agreement, or damages with respect thereto. 
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Third Cause of Action 

20 . American repcats and rcallegcs the allegations contained 

in paragraphs 1 through 19 hereof as if fully set forth herein. 

21. IJnder the Agreemcnt, the first aircraft would not have 
been delivered until on or about November 9, 1970, and no rents 
would have become due to AET until some time thereafter. 

22. At all times prior to and after November 9, 1970, regis- 
tration of »he AET aircraft in the name of TCA could not be 
lawfully affected and was legally impossible. There was a failure 
of a basic condition of the Agreement—the ability of TCA law- 
fully to register and operaíe the AET aircraft in the United 
States. 

23. AET is therefore not entitled to be awarded rentals or 
othcr payments under the Agreement, or damages with respect 
thereto. 


Fourth Cause of Action 

24. American repeats and realleges the allegations containcd 
in paragraphs 1 through 15 hereof as if fully set forth herein. 

25. Under the terms of the Agreement, and particularly 
under Section 9.2(A) thereof, termination of the term of the 
Agreement is denominated as a “remedy” to which AET might 
be entitled and therefore, the issue of whether or not AET was 
entitled to terminate was expressly excluded by the arbitration 
clause from consideration by the arbitrators and was not sub- 
mitted to them for determination. 

26. The arbitrators made no finding or determination as to 
whether AET was entitled to terminate the term of the Agreement. 

27. TCA’s alleged defaults under the Agreement were ne ; - 
ther material nor substantial. 

28. Immediately following AETs termination on Septem- 
ber 2, 1970, TCA attempted to remedy completely the defaults 
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claimed by AET but AET refused to permit TCA to do so. 
AET rejected the $85,000 payment tendered by TCa one day 
after termination, and rejected the seasonal lease executed and 
tendered by TCA two days after termination. 

29. AET’s termination was therefore improper and uncon- 
scionable. Any loss of rentals or other payments or Hamag ^ 
suffered by AET were self-inflicted, and resulted from its im- 
proper termination and not from any default by TCA. 

Fifth Cause of Action 

30. American repeats and reaUeges the aUegatíons con- 
tained in paragraphs 1 through 15 hereof as if fuUy set forth 
herein. 

31. Section 9.1 of the Agreement identifics an undetermined 
number of events as “Events of Default”. Such Events of Default 
include faUure by TCA ío make any payment of rental or addi- 
tional charges within five days after notíce that such charges are 
overdue, failure by TCA to procure and maintain insurance or 
to reimburse AET for insurance premium payments within three 
days after notíce, faUure to execute any lease within five days 
after notice, and default “in the observance or performance of 
any of tii>. other covenants, conditíons or agreements on the 
part ot TCA contained in this Agreement or in any lease ..for 
15 days after lotíce. 

32. Section 9.2 piovides that when any such Event of De- 
fault occurs, AET may “terminate the term of this Agreement 
and any lease’’. It provides, among other things, that AET may 
recover the fuU amount of aU rental payments as they would 
have otherwise come duc, less certain net income or credits ap- 
pUcable to AETs own use or reletting of the aircraft, but that 
AET is not in any way responsible or liable for anv faUure to 
relet the aircraft. 

33. Sectíon 9.2 of the Agreement is a penal provision and is 
unenforceable under the laws of the State of New York in tbit. 
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among othcr things, it provides for termination and excessive 
damages under circumstances which are unconscionable, such as 
the present case where the events of default asserted by AET as 
its grounds f or termination were insubstantial, easily corrected, 
and caused no íoss or damage to AET. 

34. Any loss of rentals or other payments or damages 
suffered by AET were self-inflicted, and resulted from its im- 
proper termination and not from any default by TCA. 

35. By reasor of the foregoing, an actual controversy of a 
justiciable nature e/.ists between the parties with respect to each 
of the causes of action alleged herein. 

Prayer for Relief 

Wherefore, American prays that this Court declare; 

(i) on the First Cause of Action, that by reason of the 
Federal Aviation Act, and the applicable FAA regula- 
tions, and the public policy of the United States, the 
AET aircraft could not have been lawfully registered in 
the United States, and therefore AET cannot be awarded 
rentals or other payments from or relating to the use of 
such aircraft in the United States, or damages with 
respect thereto; 

(ii) on the Second Cause of Action, that the AET 
aircraft could not lawfully have been registered in the 
United States, that the Agreement therefore by its terms 
would have come to an end, and have been of no force 
and effect, and that AET is not entitled to be awarded 
rentals or other payments under the Agreement, or dam- 
ages with respect thereto; 

(iii) on the Third Cause of Action, that the AET 
aircraft could not have been lawfully registered in the 
United States, that there was a failure of a basic condition 
of the Agreement, and that AET is not entitled to be 
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awarded rcntals or other payments under the Agreement, 
°r damages with respect thercto; 

(iv) on the Fourth Cause of Action, that AET was 
not entitled to terminate the term of the Agreement not- 
withstanding the alleged defaults of TCA, which were 
neither material nor substantial, that any loss of rentals 
or othcr payments or damages suffered by AET rcsulted 
fr°m iís improper termination and not from any default 
by TCA, and that AET may not recover any amounts 
from TCA or American; and 

(v) on the Fifth Cause of Action, that Section 9,2 
of the Agreement is a penal provision and is not enforce- 
able undtr the laws of the State of New York, that 
any loss of rentals or other payments or damages suffered 
by AET resuited from its improper termination of the 
Agreement and not from any default by TCA, and 
that AET may not recover any amounts from TCA or 
American. 

American further prays for such other and further relief as to 
the Court may seem just and proper, together with its costs and 
disbursements in this action. 

Debevoise, Plimpton, Lvons & Gates 

By Andrew C. Hartzell, Jr. 

A Member of the Firm 
Attomeys for Plaintiff, 

American Airlines, Inc. 

299 Park Avenue 

New York, New York 10017 

752-6400 

Dated: New York, New York 
February 21, 1973 

I'xm 2 
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ExhibHA 

ExcerpU frona Agreement 


AGREEMENT 

between 

TRANS CARIBBEAN AIRWAYS INC. 
and 

AERLINTE EIREANN TEORANTA 
for the lease of 

TWO BOEING MODEL 747-48 AIRCRAFT 
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Excerpts from Agreement 


LEASE AGREEMENT 
Relating to 

BOEING MODEL 747-48 AIRCRAFT 


This Agreement entered into this 8th day of February 
1968 by and between Aerlinte Eireann Teoranta, a cor- 
poration organized under the laws of Ireland, with its principal 
office in the City of Dublin, Ireland (hereinafter called “AET”) 
and Trans Caribbean Airways, Inc., a corporation organized 
under the laws of the State of Delaware with its principal office 
in the City of New York, U. S. A. (hereinafter called “TCA”): 

WITNESSETH: 

Whereas, AET desires to lease to TCA and TCA desires to 
lease from AET Aircraft of the type hereinafter described; 

Now, Therefore, in consideration of the mutual cove- 
nants hereinafter contained the parties hereto agree as follows: 

Section 1 : Definitions: 

The following terms shall, unless the context otherwise re- 
quires, have the following meanings for all purposes of this 
Agreement: 

1) The Aircraft: Two Boeing model 747-48 aircraft manu- 
factured and sold by The Boeing Company pursuant to the 
Boeing Purchase Agreement, one of which is scheduled for 
delivery in November 1970 and the other in March 1971, includ- 
ing air frames, engines and other equipment, instg1iatir>n s. radio 
and accessories and Buyer-Furnished Equipment of AET in- 
stalled therein or thereon and sometimes hereinafter referred to 
as “Plane 1” and “Plane 2”. 
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2) Plane 1: That Boeing 747-48 aircraft which shall be 
first dehvered to AET pursuant to the Boeing Agreement. 

3) Plane 2: That Boeing 747-48 aircraft which shall be 

dehvered to AET subsequent to Plane 1 pursuant to the Boeine 
Agreement. 6 

4) Related Equipment: Four spare engines, four Q. E. C. 
kits and a fifth pod facility for the Aircraft. 


B ° e Í ng ^reement: Boeing Purchase Agreement No. 
220 dated January 10, 1967, as amended by Supplement Agree- 
ment No. 1 dated September 19, 1967 and as same mav by 
agreement or agreements between Boeing and AET hereafter 
from time io time be amended. 


6) Term of the Agreement: The term commencing with the 
ddivery by AET to TCA of Plane 1 and ending on May 15, 

< 3 or as extended pursuant to the provisions of this Aeree- 
ment. ^ 


hv APT? r 'í/r' 0 /n, ThC commencin g with the delivery 

by AET to TCA of Plane 1 and ending May 15, 1971. 

8) Available Period: Beginning in 1971 each period in each 

year commencng October 15 and ending May 15 of the suc- 
ceeding year. 

9) Selected Period: That portion of each Available Period 

uring which TCA shall have leased one of the Aircraft from 
Afc, r. 

10) Lease: Any Lease with Option to Purchase which shall 
be entered ínto by AET, as Lessor, and TCA, as Lessee, pur- 
suant to the tenns of this Agreement for the Initial Period and 
for any of the Selected Periods and shall be substantíally in the 
form of the Lease annexed hereto as Exhibit 1 with appropriate 
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11) Down-Time: A period of time when an aircraft is out 
of service and not available for flight. 

12) Flight Hour: Each hour of time between the moment 
an aircraft starts down the runway for the purpose of take-off to 
the time after landing an aircraft completes its landing run. 

13) Initial Rental: The rental payable by TCA for Plane 
1 pursuant to Section 4.1 hereof and for Plane 2 pursuant to 
Section 4.3 (ii) hereof. 

14) Basic Rental: The aggregate rental payable by TCA 
for Plane 1 and Plane 2, respectively, ai determined by the 
provisions of Section 4 hereof. 

15) Additional Charges: Those payments provided to be 
made by TCA to AET pursuant to the terms of this Agreement, 
other than payments for Initial Rental or Basic Rental as the 
same may be adjusted from time to time. 

16) Total Loss: With respect to Plane 1 and/or Plane 2 shall 
mean any of the following events with respect thereto (i) the 
actual or constructive loss of Plane 1 and/or Plane 2 or (ii) 
Plane 1 and/or Plane 2 shall become destroyed or damaged 
beyond repair. For the purpose of this Agreement, a damaged 
plane (either Plane 1 or Plane 2) shall be deemed a total loss if 
the insurers of said plane declare it to be a Total Loss. 

17) Event of Default: Shall mean any of the events referred 
to in Section 9 hereof. 

Section 2: Term of Agreement : 

2*1 The Term of this Agreement shall commence not more 
than five (5) days a*^r delivery by Boeing to AET of Plane 1 
as determined by AET and end on May 15, 1975, during which 
period the Aircraft will be leased to TCA by AET as follows: 

a) in respect of Plane 1 for the Initial Period. 
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b) in respect of the Aircraft for an aggregate period 
of ten (10) months during each of the following 

Available Periods:— 

October 15, 1971 toMay 15, 1972 
October 15, 1972 to May 15, 1973 
October 15, 1973 to May 15, 1974 
October 15, 1974 to May 15, 1975 

TCA shall have the right during each Available w eriod 
to lease for Selected Periods therein of: (i) either one 
of the Aircraft for six (6) consecutive months and the 
other for four (4) consecutive months, or (ii) both of 
thc Aircraft for five (5) consecutive months each. TCA 
shall advise AET of such selection not later than ninety 
(90) days before each Available Period. If TCA sball 
fail to advise AET of such selection, then AET shall 
have the right to make such selection and shall advise 
TCA thereof not later than sixty (60) days before com- 
mencement of the Available Ptriod. Notwithstanding 
the foregoing AET shall be entitled by ncrice to TCA 
given not later than one hundred (100) days preceding 
any Available Period to elect that (i) one of the Air- 
craft shall not be delivered by it to TCA prior to Novern- 
ber 1 to meet AETs operational requirements (or 
November 15 if required by the Major Overhaul Facility 
°r by major maintenance requirements) and/or (ii) one 
°f tf 16 Aircraft (other than Plane 1 in respect of the 
Initial Period) shall be redelivered by TCA to AET not 
later than April 1 to moet AETs operational require- 
ments (or April 15 as oictated by the Major Overhaul 
Facility or by major mamtenance requirements). 

2.2—If either Plane 1 and/or Plane 2 is not delivered to TCA 
for one or more of the Available Periods pursuant to the pro- 

ELxhibit A to Item 2 
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visions of Sections 3.5, 3.6(b), 3.6(c) and 3.7, thcn and in any 
such event, the term of the Agreement shall be extended in 
respect of the Aircraft for a period or periods sufficient to include 
an additional Available Period or Periods (as the case may be) 
in place of the Available Period or Periods during which Plane 
1 and/or Plane 2 were to have been delivered. 

2.3— AET will advise TCA one hundred twenty (120) days 
before the commencement of each Available Period whether it 
wishes either to extend such Available Period and/or increase 
the aggregate ten (10) months of leasing of the Aircraft to TCA 
during such Available Period. Within thirty (30) days there- 
after, TCA shall advise AET of its acceptance or rejection of 
the proposed relevant extension. If TCA has not so advised 
AET withiu such thirty (30) day period, then AETs oflFer as to 
such relevant extension will be deemed to have been rejected by 
TCA. 

2.4— Not later than sixty (60) days prior to the commencement 
of (i) the Initial Period with respect to Plane 1 and (ii) each 
Available Period with respect to Plane 1 and Plane 2, TCA and 
AET shall in respcct of each of the Aircraft execute a Lease for 
each Selected Period (includint the Initial Period) said Lease 
to be substantially in the for.-n annexed hereto as Exhibit 1 with 
appropriate insertions pursuant to the provisions of this Agree- 
ment and each such Lease when executed by TCA and AET 
shall be deemed to be part of this Agreement. The Initial Ren- 
tal as set forth in Section 4.1 shall be incorporated in each Lease 
where appropriate unless at the time of the executioc of any such 
Lease the Basic Rental has by that time been determined, in 
which event the Basic Rental shall be incorporated in each such 
Lease. Where the Basic Rental is readjusted either prior to or 
during the term of any Lease as provided for in Section 4 hereof, 
the Basic Rental as readjusted shall be incorporated in such 
T.ease or deemed to be the rental provided for in such Lease as 
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of the effective date of such readjustment where the Basic Rentai 
is readjusted after the execution of any such Lease. 

• • * 

Section 5. Advance Payments: 

5.1— TCA shall make advance payments totaling $500,000 to 
AET as follows:— 

(a) on September 21, 1967 $50,000 (the receipt of which 

has already been ac- 
knowledged) 

(b) on signature of this 

Agreement $200,000 (the receipt of which 

is hereby acknowl- 

(c) on January 1, 1969 $85,000 edged) 

(d) on July 1, 1969 $85,000 

(c) on delivery of the first 

of the aircraft $80,000 

Total $500,000 

5.2— Payments to be made pursuant to paragraphs (c), (d) and 

(e) hereof will be made to AET by TCA at the office of AET 
564 Fifth Avenue, New York, New York, or at such other ad- 
dress as AET may advise to TCA. 

5.3— The aforementioned sum of $500,000 with interest thereon 
at “ e Apphcable Interest Rate from the respective dates of pay- 
ment thereof by TCA to AET untíl applied as provided here- 
under shall be credited against first rental payments to be made 
by TCA to AET. 


* • * 
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Section 9. Events of Default bv TCA and Remedies 
9.1 —Events of Default by TCA: 

In the event of the happening of any of the following events 
(herein called “Events of Default”): 

(a) default shall be made by TCA in the maldng of 
any payment to AET of Rental or Additional Charges or 
other payment when due under this Agreement or under 
the terms of any lease or leases entered into pursuant 
thereto, and such default shall continue for a period of 
five (5) days after notice from AET to TCA; or 

(b) default shall be made by TCA at any time in the 
procurement or maintenance of any insurance coverage 
prescribed herein or in any lease or leases and in the 
event AET on behalf of TCA has paid the cost of any 
insurance premiums required to be paid by TCA, and 
TCA has not reimbursed AET therefor as provided in 
any lease and such default shall continue for a period of 
three (3) days after notice from AET to TCA; or 

(c) TCA shall fail to execute any lease, provided to 
be executed pursuant to the provisions of Subparagraph 
2.4 of Section 2 of this Agreement within five (S) days 
after notice from AET to TCA; or 

(d) default shall be made by TCA in the observance 
or performance of any of the other covenants, conditions 
or agreements on the part of TCA contained in this 
Agreement or in any lease entered into pursuant to the 
provisions of Paragraph 2.4 of Section 2 hereof and 
such default shall continue for a period of fifteen (15) 
days after notice from AET to TCA specifying the default 
and requiring that the same be remedied, provided, how- 
ever, that the occurrence of such default shall not take 
effect if the default complained of shall be of such a 
nature that it cannot be cured or remedied within said 
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fifteen (15) day period and if TCA shall have diligently 
coramenced talcing appropriate steps for the curing of 
said default within said fifteen (15) day period and 
shall thereafter with reasonable diligence and in good 
faith have proceeded to remedy such default; or 

(e) ifTCA shall: 

0) consent to the appointment of a receiver, 
trustee or liquidator of TCA or of all or a substantial 
portion of its assets, 

(ii) be adjudicated a banlcrupt or become in- 
solvent or file a voluntary petition in bankruptcy or 
admit in writing its inability to pay its debts as they 
become due, 

(iii) make a general assignment for the benefit of 
creditors, 

(iv) file a petition or answer seelúng rcorganiza- 
tion or an arrangement with creditors or 

(v) file an answer admitting the matsrial allega- 
tions of a petition filed against TCA in any bank- 
ruptcy, reorganization or insolvency proceeding, 

or corporate action shall be taken by TCA for the pur- 
pose of effecting any of the foregoing; or 

(f) if an order, judgment or decree shall be entered, 
upon the application of a creditor or creditors, by any 
couit of competent jurisdiction, approving a petition 
seeldng reorganization of TCA or appointing a receiver, 
trustee or liquidator of TCA or of all or a substantiai 
Part of its assets, and such an order, judgment or decrec 
shall continue unstayed and in effect for a period of sixty 
(60) consecutive days; 

then in the happening of any of the foregoing Events of 
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Default A".T shall have the remedies set forth in Section 
9.2. 

Section 9.2—Remedies 

If one or more events of default enumerated in Section 9.1 
shall occur, and while such event of default shall be continuing, 
then in any such event: 

A. AET may by notice to TCA specifying the event of 
default terminate the term of this Agreement and any lease 
entered into pursuant hereto (including the obligation of AET 
to deliver to TCA any aircraft not theretofore delivered) effective 
immediately and TCA immediately shall redeliver the aircraft at 
John F. Kennedy International Air Port, New York City, or 
such other air port as may be designated by AET and TCA shall 
no longer have any rights of any kind whatsoever with respect 
to the aircraft excepr as expressly provided herein under this 
Agreement 

B. AET irrespective of whether it shall have terminated this 
Agreement and any lease entered into hereunder may oa three 
(3) days notice specifying the event of default take posscssion 
of the aircraft wherever situated and hold and deal with the 
same as if this Agreement and any lease made bereunder had 
not been made. 

C. In addition to all amounts then due and payable by TCA, 
all amounts accrued under any of the provisions of this Agree- 
ment with respect to the aircraft to the date of the later of (i) 
any termination under Clause A above, or (ii) any redelivery 
under Clause A above, or (iii) any repossession under Clause B 
above, shall become due and be paid immediately by TCA. 

D. TCA shall immediately pay AET upon demand from 
time to time (i) all expenses of repossession of the aircraft and 
redeliveiy thereof to John F. Kennedy lntemational Airport, 
New York City, including but not limited to legal expenses, at- 
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tomeys’ fees, storage, maintenance and repair, insurance and 
ferry costs, (ii) all expenses of restoring the aircraft to the con- 
dmon required hereunderat redeUvery, and (Ui) all expenses of 
performing aU other obUgations required to be períormed by 
TCA hereunder prior to or at rcdelivery of the aircraft. 

E. AET may at any time or from time to time lease the 
Aircraft or any of the aircraft in the name of TCA or AET or 
otherwise to other persons for such term or terms (which may 
be less than, equal to, or in excess of the period which other- 
wise would have constituted the balance of the Term of this 
Agreement) and on such conditions as AET may in its sole 
discretion determine and AET may coUect and receive the 
rents and payments therefor. AET may without notice to TCA 
make such alterations, replacements, repairs or modifications to 
aay of the aircraft as AET in AETs sole judgment considers 
advisable in connection with any such letting of the aircraft. The 
«penses of such alterations, repairs, replacements or modifica- 
tions shaU be immediately payable by TCA to AET upon de- 
mand. AET shaU in no way be responsible or Uable for any 
ailure to lease the aircraft to others hereunder, or for any failure 
(other than an arbitrary or wilful faUure) to coUect any sums 
due m the event of such letting. 


F. (a) TCA shaU continue Uable to p u y to AET on their 
respective due dates as if there had been no tennination or re- 
possession aU payments in respect of each aircraft (whether 
dehvered or undeUvered) otherwise payable by or zccruable 
against TCA under this Agreement up to and including the 
date on which the term of this Agreement as the same may be 
extended as provided for herein would otherwise have expired 
(herem referred to as the “Expiration Date”). Said pavments 
are fieremafter caUed “Remaining Payments”. For the purpose 

° f Í^u^u 1156 . F ’ tCnn ° f the lcasc of “y undeUvered Air- 
craft shaU be deemed to have coir aienced on the date of deUverv 

of said aircraft by Boeing to AET, or if the same does not occur 
dunng an available period, at the commencement of the next 
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Available Period immediately following such delivery (herein 
referred to as the “date of delivery”). Against and to the extent 
of the Remaining Payments with respect to each Aircraft there 
shall be crxUted: 

(i) any accrued portions thereof paid pursuant to 
Clause C above; 

(ii) The net proceeds received by AET from any 
letting of the aircraft effected pursuant to Clause E above 
during and for uny available period up to the Expira- 
ti°n Date (but in no event shall the net proceeds of any 
letting of the aircraft effeeted pursuant to Clause E above 
be credited for any aircraft for a period of more than 
five (5) months during each available period) after 
deducting all AETs expenses in connection therewith 
including without limitation brolcerage couunissions. 
legal expenses, attorneys’ fees, fenying charges, insur- 
ance, cost of repairs, replacements, maintenance «nH 
overhaul to the extent that they are unrecouped from 
any lessee or by reason of insurance. 

(iii) F»fty percent (50%) of the base rent or ad- 
justed base rent provided foi hereundcr during and for 
any Available Period (but not in excess of a period of 
five (5) months for each aircraft during each Available 
period) up to the Expiration Date that AET shall use 
an aircraft for its own operations or that of Aer Lingus. 

AET shall be entitled to recover each Remaining Pajment 
as it shall fall due or at its option to recover the Remaining 
Payments due fo. an entire Available Period (five (5) months 
payments) for cither or both aircraft at the beginning of such 
available period. Any suit brought by AET to coUect such 
amount shall not prejudice in any way AET’s right to collect the 
amount payable on any subsequent due date or for an entire 
subsequent Available Period by a simUar proceeding. 
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(b) After the Expiration Date, a calculation shall be made 
as to the aggregate of: 

(i) all payments of basic rent and/or adjusted basic 
rent (minus any credits allowed with respect thereto) 
received by AET at any time under this Agreemert (in- 
cluding those made pursuant to the provisions of this 
Clause (a) of this subparagrapn “F.”); 

(ii) all net proceeds received by AET from lettings 
and set-offs as determineJ in subclause (a)(ii) above; 
and 


(iii) all amounts to which TCA is entitled as a credit 
determined as provided for in subciause (a)(iii) above, 

and AET shall pay to TCA the excess, if any, of the amount 
arrived at by such calculation over the aggregate of all amounts 
which AET would have received had there been no termination 
or repossession as to any of the Aircraft by way of Basic Rent 
and Adjusted Basic Rent up to rhe Termination D?te provided, 
however, that it is expressly understood and agreed that AET 
shall be completely free to sell or otherwise dispose of or use 
any of the Aircraft in any manner whatsoever irrespective of 
whether such disposition or use will eliminate or reduce any 
amount which TCA might otherwise have been entitled to 
receive under this subclause (b) and that if AET shall have 
sold any of the Aircraft prior to the Termination Date all pay- 
ments and proceeds relating to any such sale shall be excluded 
from all calculations under this subclause (b). 

(c) In the event of a sale by AET of anv of the Aircraft, 
TCA’s obligation under this Clause “F.” with respect to said 
Aircraft shall be limited to paying AET all amounts due or 
accrucd undcr this Agreement with respect to the period up to the 
date of such sale. 
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G. At the election of AET at any time after lermination or 
repossession (whether or not AET shall have collected any 
amounts pursuant to any clause hereof) AET shall bc entitled 
to recover from TCA and TCA shall pay to AET on demand as 
damages for the loss of the bargain and not as a penalty the sum 
of the following: 

(a) An amount equal to the excess of the Remaining Pay- 
ments with respect to the aircraft (whether delivered or unde- 
livered) over the fair and reasonable net rental value of the 
Aircraft for the period from the date of the exercise by AET 
of the option contained in this Clause “G” (or in the case of 
an undeiivered aircraft from the date of delivery of said aircraft) 
up to the Expiration Date discounted at the rate of 6% per 
annum applied semi-annuaily; and 

(b) Any unpaid amounts due and payable under Clauses 
“C”, “D”, “E” and “F” hereof. 

Such amount shall be payable on demand and shall bear 
interest at the rate of 6% per annum from such deraand until 
payment. Upon receipt of such payment together with any 
interest then due, TCA’s obligations to make any further pay- 
mcats to AET under this f “9.2” shall cease and detcrmine. 

In addition, AET may proceed to protect and enforce its 
rights by any action, suit or proceedings (in equity or at law) 
whether for specific performance of any covenants or agreement 
or in aid of the exercise of any power granted by this Agreement. 

Excq>t as specifically provided herein the reinedies in this 
Agreement shall not be deemed exclusive but shall be cumulative 
and may be exercised from time to time and as often and in such 
order as AET may deem expedient and the exercise of any remedy 
with respect to one aircraft shall not prevent the exercise of 
other remedies with respect to the other aircraft No delay or 
omission by AET in the exercise of any right or power accruing 
upon an event of default shall impair any such right or power 
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or shall be constru&d ‘obca waiver of such event of default or 
acquiescence therein. 

TCA hereby expressly waives the service of notice of inten- 
tion to institute legal proceedings to that end, and also waivr> 
any and ail ríghts of redemption granted by any present or 
future laws. 

• • • 

Section 11: Representations and Warranties of TCA 
TCA represents, warrants and covonants to AET: 

11.1— TCA is a corporation duly organized, valiily existing and 
in good standing under the laws of the State in which it is incor- 
porated and is duly qualified and authorized to do business 
wherever the nature of its activities or properties require such 
qualification and authorization and is a certificated air carrier. 

11.2— TCA has full power, authority and legal right to execute, 
deliver and perform the terms of this agreement and any 

to be entered into pursuant hereto. This agreement and any 
lease to be entered into pursuant hereto úave been duly authorized 
by all necessary corporate action of TCA and constitute and 
will constitute with respect to any snch lease the valid and bind- 
ing obligation of TCA enforceable in accordance with their 
terms. 

11.3— There is to its knowledge no law, govemmental rule, regu- 
lation or order and no charter, by-Iaws, debenture or pnference 
share provision of TCA and there is no provision in any existing 
mortgage, indenture, cor. 'ract or agreement binding on TCA 
which would be contravened by the execution, delivery or per- 
formance by TCA of tne terms of this agreement and any lease 
to be entered into pursuant he etc. 

J 1.4—No consent of the shareholdcrs of TCA or the Trustee or 
holders of any indebtedness of TCA is or will be required as a 
condition io the validity of this Agreement or any leares entered 
into pursuant hereto or if required all such consents havt been 
duly obtaínet and ccrtified copies thereof delivered to AET. 
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11.5 No registration with, giving of notice to or consent or 
approval of any govemmental agency or commission is neces- 
sary for the execution, delivery or performance by TCA of the 
temis of this Agreement or any lease to be entered into pursuant 
hereto or for the validity or enforceability thereof or with respect 
to the obligations of TCA thereunder insofar as TCA is con- 
cemed or if required, TCA shall use its best efforts to prompUy 
obtain all such registrations, notices, consents and aoprovals and 
will fumish copies thereof to AET. 

11.6—Neither the execution nor delivtry of this Agreement or 
any lease entered into pursuant hereto nor fuimiment of or com- 
pliance with the terms and provisions thereof will contravene 
any provision of law including without limitation thereto any 
statute, rule, regulation, judgment, decree, oiler, franchise or 
permil applicable to TCA or any of its ;'.'bsidianes or conflict 
with or result in a material breach of the terms, conditions or 
provisions of or constitute a default under the charter or by-laws 
of TCA or any of its subsidiaries or any agreemcnt o: instrument 
to which TCA or any of its subsidiaries is now a party or by 
which any of their properties may be bound or affeoted. 

* • * 

property may be bound or affected except to the extent that the 
approval of the Export-Import Bank of Washington and the 
Boeing Company and the Civil Aeronautics Board is needed f 
this Agreement 

[12JC. Anything contained in this Agreement to the con- 
trary notwithsi .nding, the obligation of AET to make delivery 
of each Aircraft to TCA in accordance with the terms of the 
leases entered into pursuant hereto is subject to the condition 
with v.hich TCA agrees to comply that at the time of each 
delivery theie shall exist no Event of Default under Section 9.1 
hereof and no condition, event or act which with notiee or laps 
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of time or both would constitute any such Event of Default and 
none of tLe events specified in Section 9.2 shall have occurred. 
* • • 

Section 13: Miscellaneous 

13.1— Consent of Export-Import Bank, The Boeing Company 
and the Civil Aeronautics Board: 

This Agreement shall be subject to the approval of the Export- 
Import Bank of Washington and the Eoeing Company and in the 
event that said Export-Import Bank of Washington and the 
Boeing Company do not approve the provisions of this Agree- 
ment within ninety days from the date hereof, this Agreement 
shall be of no further force and effect except that AET shall 
retum to TCA any moneys which TCA may have paid to AET 
pursuant to the provisions of this Agreement without any interest 
thereon. This Agreement shall be subject to the approval of 
the Civil Aeronautics Board, if required. In the event that the 
Civil Aeronautics Board, if iis approval is required, does not 
approve the provisions of this Agreement, this Agreement shali 
be of no further force and effect except that AET shall retum to 
TCA any monies which TCA may have paid to AET pursuant 
to the provisions of this Agreeraent without any interest thereon. 
If such approval is required TCA shall file the necessary appli- 
cations to secure such approval. AET and TCA will notify each 
other prompt!y of all such approvals and furnish copies to the 
other. 

13.2— Recordation of Leases 

TCA shall at its own expense and responsibility cause each 
lease executed pursuant hereto so far as permitted by applicable 
law or regulations to be lcept, filed and recorded at all times in 
the Office of the Federal Aviation Agency in Oklahoma City, 
Oklahoma and in such other places whether within or without the 
United States of America as may be necessary or as AET may 
reasonably request to perfect and preserve AET’s rights here- 
under and shall on request furnish to AET an opinion of counsel 
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or other evidence satisfactory to AEl' of each such filing and 
recordation. 

13.3— Assignment by AET 

AU or any of the right, title and interest of AET herein and 
in and to any lease entered into pursuant hereto and all of the 
ri"hts, benefits and advantages of AET thereunder including the 
rights to receive payment of rental or any other payment there- 
under and title to the Aircraft subject to this Agreement and any 
lease eniered into pursuant hereto may be assigned or transferred 
by AET and re-assigned or re-transferred by any assignee of 
2 ny time and from time to time provided that any such 
assignment or transfer shail not release AET of its obligations 
hereunder or under any lcase. 

13.4— Further Assurances 

TCA and AET shalJ from time to time do and perform such 
other and further acts and e..ecute and deliver any and all other 
and further i.istruments as may be required by law or reasonably 
requested by the other to establish, mainuún and protect the 
respective rights and remedies of the other and to carry out and 
effect the intents and purposes of this Agreement and „ v lease 
made pursuant hereto. 

13.5— Condemnation of the Aircraft 

In the event of any seizure, condemnation, requisition or other 
pcrmanent taking of possession of either or both of the Aircraft 
by either the Government of the United States or any agency or 
political subdivision thereof or by the G< /emment of Ireland, 
then: 
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13.7— Arbitration 

Except as herein pro'/ided to the contrary in Section 9.2, any 
dispute concerning the validity, interpretation or application of 
this agreement, or any amendments thereto, or oonceming any 
rights or obligation based on or in relation to such agreement and 
which cannot be resolved by the parties hereto, shall be settied by 
arbitration in New York City in accordance with the rules and 
regulations of the American Arbitration Association. 

13.8 — Law Goveming 

This agreement shall be construed and performance hereof 
shall be determined in accordance with the laws of the State of 
New York, U. S. A. Any provision hereof prohibited by or un- 
lawful or unenforceable under any applicable law of any jurisdic- 
tion shall as to such jurisdiction be ineffective without modifying 
the remaining provisions of this agreement. Where, however, tlie 
provisions of any such applicable law may be waived, they are 
hereby waived by AET and TCA to the full extent permitted by 
law to the end that this agreement and any lease entered into 
pursuant hereto shall be deemed to be a valid, binding agreement 
enforceable in accordance with its terms. 

13.9— Deiay in Exercise of Remedy 

No delay or omission in the exercise of any power or remedy 
herein provided or provided in any lease made pursuant hereto 
or otherwise available to AET shall impair or affect AETs rights 
thereafter to exercise the same. Any extension of for pay- 
ment or performance hereunder or under any lease made pur- 
suant hereto or other indulgence granted to TCA shall not other- 
wise alter or affect AETs rights or the obligations of TCA here- 
under or under any lease made pursuact hereto. AETs accept- 
ance of any payment or performance after it shall become due 
hereunder or under any lease made pursuant hereto shall not be 
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deemed to alter or affect the obligation of TCA or AETs rights 
hereunder with respect to any subsequent payment, performance 
or default. 

13.10—To the extent that there is any conflict between the terms 
of this Agreement or any lease, the terms of this Agreement shaU 
govem including but not limited to any conflict between the right 
of arbitration under Section 17 of any lease and Sectiou 9 of this 
Agreement. All of the terms of this Agreement shall be deemed 
to be part of and incorporated into any lease for the purpose of 
interpreting the provisions thereof. 

! 3.11—In the event that TCA exercises any option to purchase 
either or both of the Aircraft under the provisions of any lease 
it shall not only be obligated to pay the payments provided for 
under the lease or lcases but all additional payments required 
pursuant to the terms of this Agreement pro rated to the date 
of payment of the purchase price or prices as appropriate. 

• • • 
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• EXHIBIT 1. 

AJRCRAFT LEASE AGREEMENT 
WITH OPTION TO PURCHASE 

Tras Agreement, entered into this day of 
19 , by and between Trans Caribbean Airwavs, Inc., a 
Delaware Corporation having its principal office at 714 Fifth 
Avenue, New York, New York (hereinafter referred to as 
TCA ) and Aerlinte Eireann Teoranta, a corporation 
organized and existing under the laws of Ireland, having its 
principal office at Dublin Airport, Dublin, Ireland (hereinafter 
referred to as “AET”). 

Witnesseth: 

Whereas, TCA desires to lease with option to purchase a 
Boeing 747-48 type aircraft from AET, and 

Whereas, AET is willing to lease such an aircraft to TCA 
with an option to purchase the same upon the terrns and con- 
ditions herein set forth, 

Now, Therefore, in consideration of the mutual covenants 
herein contained, the parties heicto agree as follows: 

1. The Aircraft: 

1.1—AET hereby leases to TCA and TCA hereby hires and 
takes from AET in an as is” condition and without representa- 
tions or warranties, express or implied, of any kind or nature what- 
soever except as hereinafter expressly provided, the Boeing 747- 
48 aircraft (hereinafter referred to as “the Aircraft”) bearing 

Manufacturer’s Serial No., including the airframe, 

engines and other equipment, instruments, radios and accessories 
installed therein or thereon, all as more specifically described in 
the Schedule of Manuals attached hereto and made part of this 
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Agreement. THE WARRANTIES SET FORTH IN THIS SEC- 
TION 1.1 ARE EXCLUSIVE ANDIN LIEU OF ALL OTHER 
WARRANTTES OF AET WHETHER WRITTEN, ORAL OR 
IMPLIED AND AET SHALL NOT BY VIRTUE OF HAVING 
LEASED THE AIRCRAFT UNDER THIS LEASE BE 
DEEMED TO HAVE MADE ANY REPRESENTATIÓNS OR 
WARRANTY AS TC THE MERCHANTIBILITY, FITNESS, 
DESIGN OR CONDITION OF OR AS TO THE QUALITY 
OF THE MATERIAL OR WORXMANSHIP IN THE AIR- 
CRAFT. 

If TCA shall pay the rental provided for hereunder as and 
when the same becomes due and payable and shall perform and 
comply with all of the other termi and conditions of this Lease, 
TCA shall quietly enjoy the Aircraft without hindrance or 
moles^ation by AET or by any other person lawfully claiming 
the same. 

AET represents and warrants tnat: 

(i) AET has valid legal title to the Aircraft free and 
clear of aU liens and encumbrances; 

(u) AET is fully authorized to enter into this Agree- 
ment; 

(iii) at time of deUvery to TCA the Aircraft wUl 
have a vaUd Certificate of Airworthiness issued by the 
Departmeut oi Transport and Power of the Goverment 
of Ireland; 

(iv) the Aircraft wiU be in a seating configuration in 

accordance with AET Drawing Nos.; 

(v) the Aircraft wiU be in such a condition as wiU 
enable TCA to— 

(a) effect registration under Section 501 of the 
United States Federal Avialion Act of 1958 as 
amended; 
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(b) obtain and maintain a United States Certif- 
icate of Airworthiness throughout the term of this 
lease subject to TCA’s obligations hereundet*. 

Notwithstanding the foregoing representations and warranties 
in the event that any of them shall prove to be untrue TCA 
shall not have any right to recover any damages as a result of 
the breach thereof, the sole remedy of TCA being to have the 
rent provided for under tfie terms of this Lease ab&te during the 
period that TCA is unable to use the Aircraft 


2. Term: 

The Lease shall commence upcn deliveiy of the Aircraft to 

TCA on.. shau continue from 

such date until.unless terminated sooner 

as herein provided. 


4. Registratiorv 

4.1—TCA shall, at its expense, use its best efforts to: 

(i) effect registration of the Aircraft under Section 
501 of the United States Federal Aviation Act of 1958, as 
amended, and 

(ii) obtain and maintain a United States Certificate 
of Airworthjncss subject to AET’s obligations hereunder. 

5. Use of the Aircraft: 

5*1 TCA will employ the Aircraft in a lawfui manner in its 
business as a carrier of passengers and property by air. The Air- 
craft will: 

(a) be operated in accordance with TCA’s flight 
manual and with the necommended operating procedures 
and operations manual of the manufacturer of the Air- 
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craft, its engines, equipment, components or accessories 
and the applicable United States Federal Aviation Agency 
Reguiations; 

(b) be operated by pilots and crew members of 
known competency and holding valid licenses and other 
necessary authorizations as may be required by applicable 
United States Federal Aviation Agency Regulations; 

(c) not be used or operated in experimental flights or 
in training flights other than for TCA crews. However, 
flights for conversion courses for TCA crews shall be 
preceded by appropriate simuiator training; 

(d) not be used or operated in violation of the terms 
of any insurance policies relating to the Aircraft or its 
operation or in any geographical area not covered by the 
policies of insurance required hereunder and then in effect 
or in a manner which will suspend the coverage of or 
make applicable any exclusion provision of any such 
poiicies; 

(e) not be used or operated at any time when the 
insurance referred to in Article 12 of this Agreement is 
not in full force and effect; 

(f) not be used to transport contraband or illegal 
narcotics, or hazardous or perilous cargo (other than 
cargo carried pursuant to applicable govemment and 
carrier regulations); 

(g) not be used or operated in violation of the laws 
or regulations of the United States or of any country, 
state, territory or municipality into or over which TCA 
may operate; 

(h) not be used or operated so that the Aircraft will 
be deprived of its appropriate airworthiness certificate; 

(i) not be used or operated in a manner which will ad- 
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versely affect AETs ríghts under any warranty under the 
Boeing Agreement or under any agreement obtained by 
Boeing from the manufacturers pursuant to the terms of 
the Boeing Agreement. 

* * * 

any sales, use, gross receipts, occupational o* income tax of Ire- 
land. TCA shall assume full responsibility for and indemnify 
AET against all United States Federal or State or City taxes and 
customs duties (excluding however any income, franchise and 
gross receipts taxes) if any, which may arise and for which AET 
would be liable as Lessor and/or TCA would be liable as Lessee 
by reason of, upon, measured by or on account of (1) the impor- 
tation of the Aircraft into the United States, and (2) its use 
and/or operation and/or lease and/or possession by TCA during 
the lease period. 

10-2—TCA shall not use tlie Aircraft in violation of any 
applicable federal, state, municipal or other law or regulation of 
any country to, from or through or over which it shall use or 
operate the Aircraft and shall be so!ely responsible for any fines, 
penalties, forfeitures and taxes occasioned by any violation 
thereof and if any such fines, penalties, forfeitures or taxes are 
imposed upon and paid by AET, TCA shall reimburse AET 
therefor within ten (10) days after demand by AET. 

* • * 

12.4—AET hereby indemnifies and holds TCA, its officers, 
agents and employees, harmless from and against any and all 
liabilities, claims, demands, suits, judgmenLs, damages and losses, 
including the costs and expenses and legal fees in connection 
therewith or incident thereto, for death of or injury to, any officer 
or employee of AET (provided such death or injury aríses out 
of an d iii the course of such officer’s or employee’s employment 
by AET) caused by or arising out of or in any way connected with 
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the con'iition or use or operation of the Aircraft under this Lease 
or the performance of this Lease whether or not attributable in 
whole or in part to the negligence of TCA. 

13. Insurance: 

13.1—During the Lease, TCA shall have and maintain in full 
force and effect until redelivery of the Aircraft to AET a policy 
or policies of insurance with responsible insurers in the minimum 
amounts and containing coverage as follows: 

A. Aircraft Hull Insurance: All Risks Aircraft Hull 
Insurance covering the Aircraft for a minimum amount 
of Dollars U. S. (insert an 

amount hereinafter called the “minimum amount” which 
shall not be more than the replacement cost of the Air- 
craft which shall not be less than the cost of a similar 
typc Aircraft as quoted by Boeing to AET for future de- 
livery not more than sixty (60) days prior to the date of 
the commencement of this Lease) with AET named as 
co-insureds wiih loss payable to AET in the event the 
Aircraft is a Total Loss. Any amounts o' insurance in 
excess of the minimum amount shall be payable to TCA. 
Notwithstanding anything else herein contained, the Air- 
craft shall not be used in any geographical area not 
covered by the prcscribed policies issued to TCA and 
then in effect. TCA further covenants and agrees that 
any policies under this Section 13.1.A shatl name AET 
as a named insured, shall be made payable to AET or its 
assignee if the loss exceeds $100,000 (and shall be made 
payable to TCA if such loss is $100,000 or less) and shall 
insure AET’s interest regardless of any breach or viola- 
tion by TCA of any warranties, declarations or condi- 
tions contained in such policies. The geographic limits, 
if any, in each and every such policy of insurance shall 
include as the minimum all territories over which TCA 
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will operate the Aircraft for which the insurance is 
placed 

• • * 

15. Option to Purchase: 

15.1—Dunng the terra of the lease TCA shail have the op- 
tion to purchase the Aircraft at a purchase price of Dollars U. S. 
(insert amount of hull insurance to be carried on Aircraft pur- 
suant to Section 13 hereof for the benefit of AET plus 15%) by 
giving sixty (60) days prior wntten notice of its intentior to pur- 
chase the Aircraft but any such purchase shall not include the 
spare engines referred to in SecUon 7.5. Upon payment of the full 
purchase price AET shall transfer tide to the Aircraft to TCA 
clear of all mortgages, liens, claims, charges or any other eocum- 
brances and thls lease shall terminate as of the date of the pay- 
ment of the purchase price and all Rental payments provided 
hereunder shaU be prorated to the date of such payment. 

16. Communications: 

16-1—All notices and other communications hereunder shnll 
be m writing and shall be deemed to have been duly given when 
delivered by hand or registered mail or telegraphed to the party 
to which such notice or other communication is required or per- 
mitted to be given at its address specified below: 

AET: Aerlinte Eireann Teoranta 
Dublin Airport 
Dublin 
Ireland 

TCA: Trans Caribbean Airways, Inc. 

Attn: Executive Vice President 
714 Fifth Avenue 
New York, New York 
U. S. A. 
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17. Arbitration: 

17.1— Any dispute conceming the validity, interpretation or 
application of this Agreement or any amendments thereto or 
conceming any rights or obligations based on or in relation to 
such Agreement and which cannot be resolved by the parties 
hereto shall be settied by arbitration in New York City in accord- 
ance with the rules and regulations of the American Arbitration 
Association. 

18. Law Governing: 

18.1— This Agreement shall be construed and performance 
hereof shall be determined in accordance with the laws of the 
State of New York, U. S. A. Any provision hereof prohibited by 
or unlawful or unenforceable under any applicable law of any 
jurisdiction shall as to such jurisdiction be ineffective without 
modifying the remaining provisions of this Agreement. Where, 
however, the provsions of any such applicable law mav be waived, 
they are hereby waived by AET and TCA to the full extent per- 
mitted by law to the end that this Lease shall be deemed to be a 
valid, binding agreement enforceable in accordance with its 
terms. 

19. Termination of Lease: 

19.1— In the event that there is an abatement in Rental pur- 
suant to the provisions of Section 1.1 and such abatement in 
Rental continues for a period of more than ten (10) days and 
AET estimates, after consultation with TCA, it will not be able 
with the exercise of reasonable efforts, to cure such breach of 
warranty pursuant to the provisions of Section 1.1 within thirty 
(30) days after such breach occurs AET shall have the right to 
have the Aircraft redelivered to it within two (2) days after serv- 
ing written notice thereof on TCA whereupon this Lease shall 
terminate and neither party shall have any liability hereunder. 
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19.2—If notwithstanding TCA’s best efforts and for reasons 
beyond its control 

(i) TCA is unable to effect registration of the Air- 
craft under Section 501 of the U. S. Federal Aviation Act 
of 1958 as amended, or 

(ii) obtain a U. S. Certificate of Air Worthiness, or 
it is unable to continue to maintain the same, or 

. (iii) TCA is unable to use the Aircraft in its opera- 
tions by reason of any United States Law, or Rule or 
Regulation or other action of any Federal Govemmental 
Agency 

and as a result of any of the foregoing (provided that any such 
inability has not resulted from TCA’s breach of its obligations 
under this Lease), the Aircraft is grounded and the time during 
which the Aircraft cannot be operated by TCA continues for a 
period of more than ten (10) days and AET has reasonably esti- 
mated, after consultation with TCA, that TCA will not be able to 
cure such condition within thirty (30) days from the date that 
such inability commenced, AET shall have the right to have the 
Aircraft redelivered to it within two (2) days after serving written 
notice thereof on TCA whereupon this Lease shall terminate and 
TCA shail have no further liability hereunder. In the event tliat 
AET does not exercise its right to have the Aircraft redelivered 
and such inability continues for a period of tiirty (30) days, this 
Lease shall automatically terminate and neither party shall have 
any further liability to the other hereunder. TCA shall not be lia- 
ble for any rental payments hereunder during any period such 
inability continues in the event that this Lease is terminated as 
herein provided. In the event, however, that such inability is 
cured prior to the termination of this Lease, as providcd in Sec- 
tion 19, TCA shall be liable for rental payments from the date on 
which such inability is cured. Any inability caused, arising from 
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or by reason of a Mandatory Modification or Airworthiness Di- 
rective required by the Federal Aviation Agency or required by 
the Manufacturer of the Aircraft, engines and components or by 
damage to the Aircraft, shall be excluded from the provisions of 
this Section 19.2. 

In Witness Whereof, the Parties hereto have executed this 
Agreement as of the day and year first above written. 

Aerlinte Eireann Teoranta 


Attest: 


By: 


Title: 


Attest: 


Trans Caribbean Airways, Inc. 


By: 


Titlc: 
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[Letterhead of Aerlinte Eireann] 

Trans Caribbean Airways, Inc. 

714 Fifth Avenue 
New York, 

New York, 10019 

Letter Agreement No. 1 to Agreemení 
BETWEEN AERLINTE ElREANN TEORANTA 
and Trans Caribbean Airways, Inc. 


Gentlemen: 

Reference is made to the Agreement (the “Agreement”) this 
day entered into between Aerlinte Eireann Teoranta (“AET”) 
and Trans Caribbean Airways, Inc., (‘TCA”), and relating to 
the leasing with option to purchase of two Boeing 747-48 Air- 
craft. This letter when accepted by TCA contemporaneously 
with the execution of the Agreement will evidence our further 
agreement with respect ío the following matters relating to the 
Agreement. 

• * • 


(4) Option to Renew: 

Subject to the approval of the Boeing Company and the 
Ex/Im Bank of Washington, if required under the terms of 
AETs Credit Agreement with the Ex/Im Bank of Washington 
and the Boeing Company, TCA shall have an option to renew 
the term of the Agreement as may be extended for a further term 
of five years on the same terms and conditions except as other- 
wise stipulated hereunder provided that TCA so advises AET 
not later than two years prior to the expiration of the aforemen- 
tioned Agreement as same may be extended as provided therein 
and provided that TCA has not exercised its option to purchase 
either one or both of the Aircraft. AET shall after the option to 
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renew has been exercised apply to the Boeing Company and the 
Ex/Im Bank for approval of such renewal of the Agreement and 
in the event that such consent or approval of the Boeing Com- 
pany and Ex/Im Bank of Washington is not obtained within 90 
days after the exercise of such option to renew, then the Agree- < 
ment shall come to an end at the expiration of the principal term 
and the option t^renew shall have no effect. In the event that 
TCA exercises its option to renew the Agreement, 

* * • 

(6) Failure to Obtain Necessary Government Approval: 

In the event that the approval of any Government Agency is 
required of the Agreement and such approval is not obtained 
after the necessary application to secure such approval has been 
made by TCA and promptly pursued by it, the Agreement shall 
terminate under the conditions provided for in Section 13.1 of 
the Agreement. If any of the events stipulated in Section 19.2 
of Exhibit 1 of the Agreement occur and as a result of which the 
lease for the Initial Period is cancelled and, if AET and TCA, not- 
withstanding their best eíforls, are unable to cure the relevant 
condition, the Agreement shall terminate under the conditions 
provided for in Section 13.1 of the Agreement. 
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If the foregoing correctly sets forth your understanding of 
our Agreement with respect to the matters hereinabove set forth, 
please indicate your acceptance and approval below. 

Dated as of this 8th day of February, 1968. 

Abrlinte Eireann Teoranta: 

By . 

Its . 

Accepted and Agreed To: 

Trans Caribbean Airwavs, Inc. 

By. 

Its . 
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UNITED STATES DISTRICT COURT 

SOUTHERN DlSTRICT OF NEW YORK 


[Same Title] 


Sirs: 

Please Take Notice that upon the annexed affidavit of 
Ludwig A. Saskor swom to February 6, 1973, and upon all 
prior papers and proceedings heretofore filed and had herein, 
defendant will move this Court at a motion term thereof, to be 
held before the Honorable Inzer B. Wyatt, at Room 1106, United 
States Courthouse, Foley Square, New York, New York, on 
February 23, 1973 at 2:30 o’clock in the aftemoon of that day 
or as soon thereafter as counsel can be heard, for an order pur- 
suant to Rule 12 of the Federal Rules of Civil Procedure dis- 
missing the complaint, on the grounds: 

(a) that the complaint fails to state a claim upon 
which relief can be granted; 

(b) that the complaint constitutes an improper col- 
lateral attack on an arbitratíon award; 

(c) that by proceeding in the New York State Su- 
preme Court in the first instance in seeking a stay of 
arbitration, plaintilTs predecessor in interest chose that 
Court as the forum for litigatíng any issues concerning 
said arbitration and is now precluded from seeking to 
change that fomm; 

(d) that in the same New York Supreme Court pro- 
ceeding which was instítuted by plaintííFs predecessor in 
interest, there are now pending defendant’s applicatíon 
to confirm and plaintiíFs application to vacate the arbi- 
tration award which plaintiff is attacking in this actíon, 
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and this Court should defer to that proceeding as a prior 
action pending; 

(e) that the issues sought to be raised by the com- 
plaint could have been raised prior to the arbitration, 
and by failing to raise these issues prior to the arbitration 
and thereafter participating in the arbitration plaintifTs 
predecessor in interest and plaintiff are precluded from 
attempting to raise these issues after the arbitration; and 

(f) that the issues sought to be raised by the com- 
plaint were raised in the ar'oitration proceeding by plain- 
tiffs predecessor in interest and fully litigated and deter- 
mined therein, and such determination is res judicata; 

and for such other, further and different relief as the Court may 

deem just and proper. 

Dated: New YcM'k, New York 
February 6, 1973 

To: Debevoise, Pumpton, 

Lvons & Gates 
Attomeys for Plaintiff 
299 Park Avenue 
New York, New York 10017 

Yours, etc. 

Smith, Steibel & Alexander 


By Ludwig A. Sasxor 
A Member of the Firm 

Attomeys for Defendant 
460 Park Avenue 
New York, New York 10022 
PL 1-2660 


Item 3 










A 45 


Affidavit of Ludwig A. Saskor 

UNITED STATES DISTRICT COURT 

SOUTHERN DlSTRICT OF NeW YORK 

[Same Title] 

State of New York 1 

> ss * 

CoUNTY OF NEW YÓRK \ 

Ludwig A. Saskor, being duly swom, deposes and says: 

1. I am a member of the firm of Smith, Steibel & Alexander, 
attomeys for defendant. I submit this afiidavit in support of de- 
fendant’s motion under Rule 12 of the Federal Rules of Civil 
Procedure to dismiss the complaint. 

2. The complaint alleges, inter alia, that defendant, an Irish 
air carrier engaged in transatlantic air transportation betwcen 
Ireland and the United States, and Trans Caribbean Airwavs, 
Inc. (“TCA”), a Delaware coiporation, entered into a five year 
agreement for the leasing of two Boeing 747 jet aircraft to TCA 
during the winter season, with rentals aggregating approximately 
13 million dollars (“the agreement”); that defendant terminated 
the agreement on the ground of TCA’s default; that thereafter, 
pursuant to an arbitration clausc in the agreement, defendant 
demanded arbitration and sought in said arbitration a finding of 
TCA’s default; and that an arbitration procecding was held and 
an award rendered. Copics of the agrecment and the arbitration 
award, dated January 3, 1973 (“the award”), are annexed as 
exhibits to the complaint. 

3. The complaint also alleges that in order for TCA to op- 
erate the aircraft on its routes it was necessary for the aircraft 
to be registered in TCA’s name with the Federal Aviation Ad- 
ministration; that if registration of the aircraft in TCA's name 
could not be lawfully effected the agreement by its own terms 
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had no further force and effect; 'that on November 3, 1970 the 
FAA issued an opinion (at times referred to in the complaint 
as a “ruling”) that the aircraft were not lawfully registrable by 
TCA or plaintiff (“the FAA opinion”); and that therefore the 
aircraft could not be flown in Unitcd States commerce. A copy 
of the FAA opinion is also annexed as an exhibit to the complaint. 

4. The complaint then goes on to aUege that “enforcement 
of the arbitrators’ award would permit [defendant] to berefit from 
a contract, the performance of which would have been unlawful 
and contrary to public policy [and] contrary to and in violation 
of the provisions of the Federal Aviation Act.” As a seco^d cause 
of action, the complaint alleges that by virtue of the FAA opin- 
ion, performance of the agreement became impossible and there- 
fore defendant suffered no damages on account of TCA’s 
defaults under the agreement. In the prayer for relief, the com- 
plaint asks for a declaration that defendant “may not recover 
any damages or rentals from [plaintiff] or TCA as a result of any 
default by TCA under the agreement or as a result of the arbitra- 
tors award. ’ A copy of the complaint (excluding exhibits) is 
annexed hereto as Exhibit A. 

5. The grounds of this motion are: 

(a) That the complaint fails to state a claim under the 
Declaratory Judgment Act; 

(b) That the complaint constitutes an improper coUateral 
attack on an arbitration award; 

(c) That by proceeding in the New York State Supreme 
Court in the first instancc in seeking a stay of arbitration, plain- 
tiff’s predecessor in interest, TCA, chose that Court as the forum 
for litigating any issues concerning such arbitration and plaintiff 
is precluded from now seeking to change that forum; 

That in the same New York Supreme Court proceed- 
ing which was instituled by TCA, there are now pending defcnd- 
ant’s application to confirm and plaintiflTs application to vacate 
the award, and this Court should defer to that proceeding; 
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(e) That the issues sought to be raised by the complaint 
could have been raised over two years ago when defendant first 

demanded arbitration, and TCA having failed to raise these is- 
sues prior to arbitration and having fully parlicipated in the 
arbitration, plaintiff is now precluded from seeking to raise these 
issues; 

(f) That in any cvent the same issues which plaintiff seeks 
to raise by this action were raised by TCA in the arbitration pro- 
ceeding and fully litigated and determined therein, and such de- 
termination is res judicata. 

Failure to State a Claim 
Under the Declaratory judgment Act 

6. In essence the complaint seeks, by means of an action 
under the Declaratory Judgment Act, to overtum an arbitration 
award which has just been handed down. This does not present 
“a case of actual controversy” as required by the Declaratory 
Judgment Act. It is clear on the face of the complaint that 
the controversy has been determined. 

7. That a losing party may be dissatisfied with an award or 
judgment rendered after a full litigation of the issues, and may 
not wish to comply with such award or judgment, does not 
transform a previously litigated and determined controversy 
into a brand new controversy for purposes of the Declaratory 
Judgment Act. If the rule were otherwise, there would be no 
finality to litigation. 

8. That the arbitrators awarded no damages and that de- 
fendant may seek to collect rentals under the agreement as they 
faií due (subject to adjustments and credits), does not affect the 
validity of the foregoing observations. Thc arbitrators did not 
award damages, and defendant did not ask for an award of 
damages, because the agreement spells out in detail the rentals 
or damages to which the defendant is entitled where it has ter- 
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minated the agreement by reason of TCA’s default. Thus the 
rentals or damages which defendant is entitled to collect by virtue 
of the award is merely a matter of computation (Agreement, Sec. 
9.2, pages 9-4 through 9-10). Manifestly, in attacking de- 
fendant’s right to collect rentals or damages by virtue of the 
award plaintiff is attacking the award itself to the same extent as 
if the arbitrators had awarded damages. 

COLLATERAL ATTACK ON ARBITRATION AWARD 

9. The complaint alleges that he award was delivered to 
plaintiff just a few weeks ago, on January 17 of this year. In 
alleging that “an arbitration proceeding was held” (para. 9), it 
tacitly admits that plaintiff and/or TCA participated in the p’ro- 
ceeding which led to the award. Both under the United States 
Arbitration Act and the New York State arbitration statute, 
there is a prescribed procedure for seeking to vacate or modify 
an arbitration award. Plaintiff does not purport to bring this 
action under either statute, and in any event alleges none of 

the statutory grounds for vacating or modifying an arbifration 
award. 

10. TOs action is, purely and simply, a collateral attack 
on an arbitration award. Plaintiff is attempting a stratagem 
which has been roundly condemned by the courts. If plaintiff 
has any valid grounds for vacating or modifying the award, 
plaintiff may pursue those grounds in the prescribed statutory 
manner and in the proper forum. It should not be permitted 
to rr imtain this collateral attack on the award. 

Plaintiff’s Selection of State Forum 

11. Defendant s first demand for arbitration was served Sep- 
tember 23, 1970, well over two years ago. The agreement ob- 
viously evidences “a transaction involving commerce,” and the 
requisite diversity and jurísdictional amount are present. There- 
fore* TCA had any grounds for staying arbitration, it had the 
choice of moving either in the State Court or in this Court. TCA 
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did move to stay arbitration, and elected to institute its pro- 
ceeding in the New York State Supreme Court At the time 
this election was made, the merger agreement had been signed 
and the merger approved by the directors and stockholders of 
both companies. In addition, as hereafter noted, TCA was re- 
ceiving financial assistance from plaintiff and the motion to stay 
arbitration was handled by plaintiffs lawyers and apparently paid 
for by plaintiff. The details of the State Court proceeding are 
set forth below. 

12. On October 2, 1970 TCA instituted in the New York 
Suprcme Court a proceeding to stay arbitration and for a decla- 
ratory judgment declaring that TCA was entitled to a refund of 
advance payments made under the agreement and that it had no 
further obligation to defendant thereunder. A copy of TCA’s 
pctition and the accompanying order to show cause is annexed 
hereto as Exhibit B. 

13. By order entered October 13, 1970, the New York 
Supreme Court granted TCA’s petition on the limited ground 
that defendant’s arbitration demand failed to specify the matters 
in dispute, without prejudice to defendant’s right to serve a new 
arbitration demand. A copy of that order is annexed hereto as 
Exhibit C. 

14. Pursuant to the foregoing decision, on October 15, 1970 
defendant served a new demand for arbitration. A copy of that 
dcmand is annexed hereto as Exhibit D. On October 23, 1970, 
TCA again moved in the New York Supreme Court to stay 
arbitration and for a declaraton/ judgment. A copy of TCA’s 
amended petition and the accompanying order to show cause 
is annexed hereto as Exhibit E. The amended petition and second 
order to show cause are in substance the same as the original 
petition and order to show cause. 

15. On December 7, 1970 the New York Supreme Court 
issued a dccision denying the motion to stay arbitration and 
holding, inter alia, that the issues raised by TCA’s declaratory 
judgment cause of action were covered by the arbitration clause 
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in the agreement and were for the arbitrators ío determine. A 
copy of this decision is annexed hereto as Exhibit F. Judgment 
was entered on the decision on December 16, 1970. A copy of 
the judgment is annexed hereto as Exhibit G. 

Í6. TCA appealed from the judgment to the Appellate 
Division which unanimously affirmed the judgment without opin- 
ion. Leave to appea! to the New York Court of Appeals 
was denied. TCA then proceeded to arbitration and participated 
fully therein. Most of the arbitration proceeding, including all 
of the hearings, was held subsequent to consummation of the 
merger of TCA into plaindff. 

Pbnding Applications in the Statb Court 

TO CONFIRM AND VACATE THE AWARD 

17. On January 3, 1973 the arbitrators rendered the award 
which plaintiff is attacldng in this action. The award was de- 
livered to the parties on January 17, 1973. Two days later, on 
January 19, defendant moved to confirm the award by order to 
show cause served the same date. The motion to confirm was 
brought in the New York Supreme Court. As required by Sec- 
ti°n 7502(a) of the New York CivU Practice Law & Rules, 
the motion was made in the same proceeding which had been 
instituted by TCA when it first sought a stay of arbitration and a 
declaratory judgment. Plaintiff opposed the confirmation motion, 
and asked the New York Supreme Court to vacate the award on 
various grounds. The matter was taken under submission by the 
Court on January 24, 1973, and the respective applications to 
confirm and vacate the award are presently awaiting decision 
by that Court. Copies of the paper submitted to the New York 
Supreme Court by the respective parties are annexed hereto as 
Exhibits H and I (excluding exhibits, and excluding defendant’s 
reply affidavit, which deals solely with plaintifTs application to 
vacate the award). 

18. Once TCA instituted a proceeding in the New York 
Supreme Court seeking to stay arbitration, that proceeding con- 
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tinued as a single proceeding for all matters relating to the 
arbitration, including applications to confirm, modify or vacate 
the award. Thus plaintiff should be barred from attempting to 
attack the award in this Court, both on the ground that plaintiffs 
predecessor selected the State Court in the first instance and on 
the ground that the State Court proceeding instituted by plaintíffs 
predecessor constitutes a prior actíon pending. 

Failure to Raise Registrabilitv 
Question Prior to Arbitration 

19. The complaint proceeds on the premise that defendant 
should not be permitted to enforce the award because the aircraft 
were not lawfully registrable in the United States and therefore 
performance of the agreement would have been unlawful and 
against public poli ;y. These are issues which could have been 
raised in September 1970, when defendant first demanded arbi- 
tration under the agreement. The statute and regulations regard- 
ing registration of aircraft were the same then as they are now. 

20. For the reasons set forth below, the reference to tiie 
FAA opinion adds nothing to the complaint: 

(a) Tne opinion was at best an interpretation of a statute 
and regulations which had existed in substantíaUy unchanged 
form for many years prior thereto. The opinion did not purport 
to make law, and of course could not do so. 

(b) Contrary to occasional references in the complaint, the 
FAA opinion is not a “ruling.” This is clear from a reading of 
the opinion, which as an exhibit to the complaint is a part 
thereof for all purposes. 

(c) TCA’s motíon to stay arbitration, originaily returaable 
October 28, 1970, was not submitted to the New York Supreme 
Court until November 12, 1970, more than a week after the FAA 
opinion. Evidence introduced at the arbitratíon heating estab- 
lished that TCA was immediately advised of plaintiffs request 
for such an opinion, and that TCA received a copy of plaintiffs 
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S J“ ^? A tÍ , 0n ’ TCA ’ S Gcne^ a , Counscl, Emil Rogcrs, 
t • . 1 , TCA 8 motlon to stay arbitration was handlcd by 
plamuffs Iawyers, and that TCA was not billed and did not pav 

£ (at oí the motion TCA was recehdng 

5*2 cTa fr ° m P !T Úa Under 30 agreement a PP rove d 
by the Civil Aeronautics Board). The FAA opinion was not 

rought to the attention of the Court prior to submission of the 

n0 n r , ] dld TCa ** to ^«d its petition or otherwise 
assert any alleged non-registrability of the aircraft as a ground 

judgment 18 ^ 1 *^ 011 01 issuin * the re quested declaratory 

fronív The , moli ° n to sta y arbitration was under submission 

^ t0 DeCember 7 ’ 197 °- At no time during 

this period did TCA call the Court’s attention to the FAA opin- 
icn or assert any alleged non-registrabi!ity of the aircraft. 

whii e) Z°r ,n8 1SS í Uance ° f the Decem ber 7, 1970 decision 
hv Trí í *! St3y ° f arb,tration and held that the issues raised 
S . deelaratof y jndgment cause of action should be de- 
termmul by the arbitrators, TCA did not seek rcargument of its 

m0tl °,? ° nú * * round ol the FAA opinion, or on L ground o“ 
any aUeged non-registrability of the aircraft. 

/ 07 / f) m ThC ,? rb,tratÍOn hearings did not h^n until Decembcr 
nin 7 ;’tn lí issuance of the FAA opinion and 

M^chm? rí ter T CA WaS f0maJly merged into P ,aintiff m 
March 1971 (Complamt, para. “l(c) ’) At no túne during this 

one year penod did TCA or plaintiff seek any further stay of^arbi- 

^anon on thc grcund of the FAA opinion, or on the gíound of 

any alieged non-registrabUity of the aircraft. Instead as here- 

I- ^ ^ FAA °P ÍnÍ ° n t0 the arbi- 

»the ™-''***°*> the drceaf, 

ia J l „ p,a *ntiff first took the position that the aircraft were not 
lawfully registrable in the United States in July 1970, Tvera! 
months before dcfendant demanded arbitration. This position 
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was taken in a letter to Emil Rogers, Esq., TCA’s General Coun- 
sel, Mr. Rogers’ firm, Rogers & Rogers, was listed as “Of Coun- 
sel” on TCA’s motion to stay arbitration. A copy of the letter was 
sení to TCA’s house counsel, ELdwin H. Keusey. A copy of plain- 
tifTs letter, sent by plaintifTs Assistant General Counsel Richard 
A. Lempert, is annexcd hereto as Exhibit J. In addition, Mr. 
Rogers testified in the arbitration that he and Mr. Keusey were 
present at a mceting in August 1970 where plaintiff again 
advanced its position that the aircraft were not lawfully regis- 
trable in the United States, and that he reported the meeting to 
TCA’s Executive Vice President. Thus from the very outset 
both plaintiff and TCA were aware of the non-registrability argu- 
ment which is being advanced in this action and which was made, 
litigated and determined in the arbitration. 

22. The foregoing facts cstablish an cffective waiver by 
plaintiff of any right to asscrt at this late date any claim or de- 
fense based on the argument that the aircraft are not lawfully 
registrable in the United States. 

Res Judicata 

23. Plaintiff’s assertion of illegality was approached in much 
the same fashion in the arbitration as it is in this action. Just as 
the complaint seeks to rely on the FAA opinion, TCA’s Pre- 
Hearing Memorandum in the arbitration relied on the FAA 
opinion. Just as a copy of the FAA opinion is attached as an 
exhibit to the complaint, a copy of the opinion was attached as 
an exhibit to TCA’s Pre-Hearing Memorandum. Pertinent ex- 
erpts from the Pre-Hearing Memorandum are annexcd hereto as 
Exhibit K. 

24. TCA first raised the issue of illegality in the arbitra- 
tion in an Answering Statement and Counterclaim filed with the 
American Arbitration Association on or about January 25, 
1971. In that document, the contention that the aircraft were not 
lawfully registrable in the United States formed a major part 
of TCA’s dcfenses and counterclaim. The FAA opinion was also 
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"Additional Defenses 

referred to in the Answering Statement and Counterclaim (the 
date is erroneously referred to therein as November 2, 1970). 
A Copy of the Answering Statement and Counterclaim is annexed 
hereto as Exhibit L. Pertinent exerpts therefrom are set forth 
below: 

“5. * * * In this proceeding AET seeks a declaration as 
to TCA’s defaults in order to hold TCA responsible for 
damages under the Agreement on the premise that the air- 
craft could lawfully have been registered in the United 
States and the Agreement performed, even though the 
Federal Aviation Administration on November 2, 1970, 
two months after AETs bad faith termination, ruled that 
the aircraft could not be so registered. 

• • * 

“7. AETs claims as to defaults are moot since rc- 
gardless of whether such defaults occurred TCA’s obliga- 
tions under the Agreement and the Agreement itself 
would have been terminated because the aircraft were 
not lawfully registrable in the United States. 

• • • 

“8. For the reasons stated above AET is not entitled 
to a declaration that TCA was in default under the Agree- 
menL Instead, TCA is entitled to a declaration that AET 
in bad faith terminated the Agreement and tfiat in any 
event TCA has no further obligations under the 

Agreement since the aircraft could not lawfully have 
been registercd in tbe United States. 

• • • 

"TCA’s Counterclaim for Relief 

“10. By reason of AET’s conduct as described above, 
TCA is entitled to a declaration that the Agreement is 
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terminated, that it has no íurther obligations tiiereunder, 

, nd that it is entitled to a refund of advance payments 
previously made plus interest, together with such other 
and further relief as may be appropriate. In the altema- 
tive, TCA is entitled to such a declaration because the 
aircraft were not lawfully registrable in the United States.” 

25. The arbitration hearings began in December 1971 and 
continued intermittently until July 1972. There were thirty days 
of hearing in all, and close to 6,000 pages of transcript. Over 200 
exhibits were introduced into evidence. AU three arbitrators werc 
lawyers. 

26. Three of TCA’s witnesses, purporting to testify in part 
as expert witnesses, testified on direct examination that in their 
opinion 'he aircraft were not lawfully registrable in the United 
States (aU three witnesses werc thoroughly discredited on cross- 
examination and examination by the arbitrators). In addition, 
TCA introduced the FAA opinion into evidence. (The opinion 
itself was thoroughly discredited by other evidence brought out 
at the hearing, including, inter alia: that plaintiff had framed 
its request for the opinion in such a way as to invite an opinion 
that the aircraft were not registrable; that plaintifFs request gave 
a misleading and incomplete statement of the facts; that at the 
time plaintiff presented its requcst to the FAA it also presented 
the FAA with an oral and written opinion of plaintiffs counsel 
that the aircraft were not registrable, but neglected to advise 
the FAA of the contrary opinion of defendant’s counsel; that 
the FAA opinion was directly contrary to long standing FAA 
practice .md directly contrary to prior opinions of the FAA 
which intcrpreted the same statute and same regulations; and 
that in fact less than a month prior to plaintifFs request, FAA 
counsel at the FAA Aircrafi Registry—the FAA office which 
handles registration of aircraft and deals with registration ques- 
tions—had examined the agreement and had given a verbal 
opinion that the aircraft were registrable.) 
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27. Following the close of the hearings, TCA submitted a 
Post-Hearing Memorandum which again asserted that the air- 
craft were not lawfully registrable in the United States. The 
Post-Hearing Memorandum also asserted, as asserted in the sec- 
ond cause of action of the complaint herein, that defendant 
could not recover damages under the agrcement because the 
agreement could not have been performed and defendant could 
have secured no rentals therefrom. Pertinent excerpts from 
plaintifFs Post-Hearing Memorandum are annexed hereto as 
Exhibit M. Defendant also argued the registration issue in its 
closing Brief, where it was pointed out, inter alia, that the FAA 
opinion was not binding on the parties, the Courts or even the 
FAA itself; and that in view of prior long-standing FAA prac- 
tice and prior FAA interpretations of the law contrary to the 
FAA opinion of November 3, 1970, if that opinion were to be 
taken as a statement of the law it would constitute a change in 
the FAA’s prior interpretation of the law and as such could not 
serve as a basis for relieving TCA of its obligations under an 
agreement entered into several years prior to such change. Per- 
tinent excerpts from defendant’s closing Brief are annexed heroto 
as Exhibit N. 

28. After the submission of closing briefs the arbitrators 
heard oral argument. Thereafter, they deliherated for over two 
months and on January 3 rendered their decision in the form of 
the award. The award, inter alia, dismissed plaintifFs counter- 
claim and stated íhat it was “in full settlement of all claims and 
counterclaims submitted to this Arbitratioa” 

79. Under the foregoing facts, it is clear that the issues which 
plaintiff seelcs to raise in this Court by its declaratory judgment 
«tction are ksues which plaintiff submitted to the arbitrators and 
which were l'ully litigated in the arbitration and determined ad- 
versely to plaintiff. Any objection to that determination can be 
asserted if at aU onlv by a motion to vacate or modify the award 
pursuant to the applicable statutory provisions. Plaintiff has 
aslced the New York Supreme Court to vacate thc award. Plain- 
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tiíFs attempts to attark the award on all fronts and in all Courts 
shouid be rejected by this Court 

30. It may be appropriate to note that with respect to the 
second cause of action which alleges that defendant “suffered 
no damages” by reason of TCA’s default, there is still an addi- 
tional reason why this cause of action fails to state a claim: the 
agreement, which Ls made a part of the complaint, fixes the 
rentals or damages which defendant is entitled to collect where 
the agreement has been terminated because of TCA’s default 
(Section 9.2, pages 9-5 through 9-10). This being the case, 
the amount of defendant’s actual damages is not relevant. 

Wherefore, it is respectfully requested that the complaint 
be dismissed, and that defendant have such other, further and 
different relief as the Court may deem just and proper. 

Ludwig A. Saskor 
Ludwig A. Saskor 


(Swom to by Ludwig A. Saskor on February 6, 1973.) 
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united STATES DISTRICT COURT 

SOUTHERN DlSTRICT OF NEW YORJC 

[Same Title] 


Plaintiff American Airlines, Inc. (“American”), by its at- 
tomeys, Debevoise. PUmpton, Lyons & Gates, alleges as foUows: 

JURJSDICTION AND VENUE 

1. This is an action for a declaratory judgment brought pur- 
suant to 28 U. S. C. § 2201, and arises under the Federal Avia- 
tion Act, 49 U. S. C. § 1302 et seq. Jurisdiction is based on 28 
U. S. C. §§1331 and 1337 and is also founded on diversity of 
citizenship and amount, 28 U. S. C. § 1332(a), in that: 

(a) American is a corporation organized under the 
laws of the State of Delaware and has its principal place 
of business in the State of New York. American is and 
at all times material to this action was a common car- 
rier by air engaged in interstate and foreign commerce 
and subject to the provisions of the Federal Aviation Act. 

(b) Defendant AerUnte Eireann Teoranta (“AET”) 
is a govemment-owned Irish airUne and has its principal 
place of business in Ireland, and is engaged in trans- 
atlantic air transportation between points in Ireland and 
points in the United States, including New York City. 

(c) Trans Caribbean Airways, Inc. (‘TCA”) was a 
Delaware corporation which on March 8, 1971 was 
merged into American. 

(d) The matter in controversy exceeds, exclusive of 
interest and costs, the sum of $10,000. 
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2. AET maintaias an oífice for the transaction of business in 
New York and is subject to the jurisdiction of this Court. This 
action arses out of an agreement the terms of which were nego- 
tiated in whole or in substantial part in the City, County and 
State of New York, and which was to be performed in substan- 
tial part in the City, County and State of New York. 

3. Venue in this District is proper under 28 U. S C. 
§ 1391 (a) in that American has its principal place of business 
in this District, AET is transacting business in this District, and 
the claim involyed herein arose in this District. 

First Cause of Action 

4. On or about February 8, 1968, AET and TCA entered 
into a written agreement (the “Agreement’’), pursuant to which 
AET was to lease to TCA two Boeing 747 jet aircraft. A copy 
of the Agreement is annexed hereto as Exhibit A. 

5. The Agreement contemplated that AET would purchase 
both aircraft, new, from The Boeing Company for use during 
AETs heavy summer season and would lease them to TCA dur- 
ing winter seasons. Boeing was to deliver the first aircraft to 
AET about November 9, 1970, and under the Agreement AET 
was to lease this aircraft immediately to TCA from November 
1970 until April 1971. Thereafter the fii'st aircraft was to be 
leased for four additional winter seasons. The second aircraft, 
to be delivered by Boeing in the spring of 1971, was to be used 
that spring and summer by AET and then le^sed to TCA for 
four winter seasons, beginning in Novcmber 1971. The base 
rental for each aircraft was approximately $280,000 per month 
(subject to various adjustments), and the aggregate of all rentals 
under the Agreement approximated $13 million. 

6. In order for TCA to have operated the aircraft on its 
routes, it was necessary for the aircraft to be registered with the 
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Federal Aviation Administration (“FAA”) in the name of TCA 
pursuant to Section 501 of the Federal Aviation Act, 49 U. S. C. 
§ 1401 and the applicable FAA regulations. 

7. If registration of the aircraft in the name of TCA could 
n°t lawfully effected, the Agreement by its own terms had no 
further force or effect. 

8. On September 2, 1970, AET terminated the Agreement 
on the ground that TCA was in default under the Agreement by 
reason of TCA’s faUure in a timely manner to make an advance 
payment of $85,000 and to execute the first seasonal lease under 
the Agreement. 

9. In October 1970, AET filed a Demand for Arbitration 
pursuant to Section 13.7 of the Agreement and asked for a deter- 
mination that TCA was in default under the Agreement. An 
arbitration proceeding was held, and on January 17, 1973 the 
arbitrators issued an award, dated January 3, 1973. The award 
stated that as of September 2, 1970 there were three events of 
default on the part of TCA (including one not assigned by AET 
in Septcmber 1970 as a ground for termination) and that AET 
had “foUowed proper procedure in effectuation of canceUation”. 
A c°py of the arbitrators’ award is attached hereto as Exhibit B. 

10. The arbitrators’ award did not make any finding or de- 
termination of damages, if any, to 'vhich AET might be entitled 
as a result of TCA’s default 

11. On November 3, 1970, two monUis after the AET had 
terminated the Agreement the Federal Aviation Administration 
ruled in effect that the AET aircraft could not and cannot be 
lawfuUy registered by TCA or American and, hence, could not 
and cannot, be ffown in United States commerce. A copy of the 
FAA’s opinion is attached hereto as Exhibit C. 
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12. AET has asserted that, pursuant to the Agreement, it 
is entitled to past rentals and to future rentals, as they become 
due, subject to certain adjustments and credits. 

13. Enforcement of tlie arbitrators’ award would permit 
AET to circumvent the aforesaid FAA ruling and permit AET 
to benefit from a contract, the performance of which would have 
been unlawful and contrary to public policy. Further, such en- 
forcement would be contrary to and in violation of the provisions 
of the Federal Aviation Act. 

Second Cause of Action 

14. American repeats and realleges the allegations con- 
tained in paragraphs 1 through 13 of the complaint as if fully set 
forth herein. 

15. As of November 3, 1970. when the FAA rendered the 
aforesaid opinion, performance of the Agreement between the 
parties became impossible. 

16. The lease of the first aircraft would not be commenced 
until on or about November 9, 1970 and do rents would have 
become due under the Agreement or initial lease until some 
time thereafter. 

17. AET suffered no damages on account of TCA’s de- 
faults under the Agreement 

18. By reason of the foregoing, an actual controversy crf 
a justiciable nature exists between the parties. 


i 
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Praver for Rblibf 

Wherbfore, Amerícan prays that this Court declare that 
AET may not recovcr any damages or rentals from American or 
TCA as a result of any default by TCA under the Agreement or 
as a result of the arbitrators’ award, and that this Court grant 
to American such other and further relief as to the Court seems 
just and proper in the premises. 

Debbvoise, Plimpton, Lvons & Gatbs 

By Standish F. Medina, Jr. 

A Member of the Firm 
Attorneys for Plaintiff, 

American Airlines, Inc. 

299 Park Avenue 

New York, New York 10017 

752-6400 
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At a Special Term, Part II, of The Supreme Court 
of the State of New York, held in and for the 
County of New York, at the County Courthouse, 
60 Centre Street, New York, N. Y., on the 2nd 
day of October, 1970. 

Index No. 16308—1970 


In The Matter of The Application of 
Trans Caribbean Airways, Inc., 

Petitioner, 

For A Judgment Staying The Arbitration Commenced by 
Aerlinte Eireann Teoranta, And For A Declaratory Judgment 

vs. 


Aerlinte Eireann Teoranta and American Arbitration 
Association, Inc. 


Respondents. 


Present: Hon. Paul A. Fino, Sr., Justice. 

Upon reading and filing of the annexed verified petition of 
Trans Caribbean Airways, Inc., duly verified the lst day of 
October, 1970, and upon the Demand for Arbitration herein 
September 23, 1970, let Aerlinte Eireann Teoranta, the 
respondcnt herein, Show Cause at a Special Term, Part I, of 
this Court, appointed to be heid in and for the County of New 
York, at the County Courthouse at 60 Centre Street, Borough 
of Manhattan, City, County and State of New York on the 7th 
day of October, 1970, at 9:30 o’clock in the forenoon of that 
day or as soon thereafter as counsel can be heard, why an order 
should not be made staying the arbitration between Aerlinte 
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Eireann Teoranta and Trans Caribbean Airways, Inc., and all 
proceedings therein, pursuant to CPLR §§ 7502(a), 7503(b) 
and (c), upon the ground that no agreement was made to arbi- 
trate the issues sought to be arbitrated and upon the further 
ground that the Demand for Arbitration is defective and im- 
proper. and why petitioner should not have such other and fur- 
ther relief as to this Court may seem just and proper, and it is 
further 

Ordered that said arbitration between Aerlinte Eireann 
Teoranta and Trans Caribbean Airways, Inc. and all proceed- 
in^ therein be and the same are hereby stayed until this appli- 
cation is determined, and sufficient reason appearing therefor, 
let service of a copy of this Order, together with the papers 
upon which this Order is granted, upon respondents Aerlinte 
Eireann Teoranta and American Arbitration Association, Inc., 
at thcir respective offices in the City of New York, in accordancé 
with CPLR Rule 2103, on or before the 2nd day of October 
1970, be deemed sufficient 


Enter, 


P. A. F. 

Paul A. Fino, Sr. 


J. S. C. 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


[Same Title] 


The petition of Trans Caribbean Airways, Inc. (“TCA”), 
by its attomeys Debevoise, Plimpton, Lyons & Gates, alleges 
and respectfully shows to this Court as follows: 

Stay of Arbitration 

1. TCA is a corporation organized and existing under the 
laws of the State of Delaware, qualified to do business in the 
State of New York, and with its principal office and place of 
business at 714 Fifth Avenue, Borough of Manhattan, Cit.y, 
County and State of New York. 

2. Upon information and belief, respondent Aerlinte 
Eireann Teoranta (“AET’) is a corporation organized and ex- 
isting under the laws of Ireland, having its principal office and 
place of busincss at Dublin Airport, Dublin, Ireland, and an 
office and place of business at 464 Fifth Avenue, Borough of 
Manhattan, City, County and State of New York. 

3. Upon information and belief, respondeat American Arbi- 
tration Association, Inc. (“AAA”) is a non-profit corporation 
organized and existing under the laws of the State of New York, 
with offices at 140 West Slst Street, Borough of Manhattan, 
City, County and State of New York. 

4. This petition is submitted, pursuant toCPLR §§ 7502(a), 
7503(b) and (c) to stay an arbitration between TCA and AET 
described in a notice of intention to arbitrate entitled “Demand 
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for Arbitration” (the “Demand”) dated September 23, 1970, 
signed by Leonard H. Steibel, Esquire, attomey for AET, and 
served upon petitioner on the same date. A copy of said Demand 
is attached hereto as Exhibit A and made a part heieof. 

5. The bases for this petition, as set forth in more detail 
below, are (I) that no agreement was made to arbitrate the 
issues sought to be arbitrated; and (n) íhe Demand is defective 
in that it fails to set forth the nature of the dispute, the amount 
involved, if any, and the remedy sought. 

I 

6. By a written agreement entered into on the 8th day of 
February, 1968 by and between TCA and AET (the “Agree- 
ment”), TCA agreed to lease from AET two Boeing aircraft 
model 747-48. The first such aircraft was scheduled for de- 
livery in November, 1970 and was to be leased from that time 
until May 15, 1971. Thereafter this same aircraft was to be 
leased under four separate leases, for each of the four next 
succeeding winter seasons, from October 15, untíl the following 
May 15, subject to certain period adjustments. The second air- 
craft was similarly to be leased for each of the four next succeed- 
ing winter seasons commencing in the fall of 1971. The initial 
rental for each aircraft was to be $280,000 per month, subject 
to various adjustments. 

7. Section 2.4 of the Agreement prov-ided that not later than 
sixty (60) days prior to the commencement of a particular lease 
period, TCA and AET would exec- 4 te, for each aircraft, a lease 
for such period in the form attached as an exhibit to the Agree- 
ment. 

8. Section 5.1 of the Agreement provided that TCA would 
make certain advance payments to AET totalling $500,000 as 
follows: 
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(a) On September 21, 1967 $ 50,000 

(b) On signing the Agreement 200,000 

(c) On January 1, 1969 85,000 

(d) On July 1, 1969 85,000 

(e) On delivery of the first aircraft 80,000 


Total $500,000 


Section 5.3 of the Agreement further provided that said pay- 
ments, with interest thereon, would be credited against the first 
rental payments to be made by TCA. TCA made the advance 
payments called for in (a), (b) and (c) above, aggregating 
$335,000, but failed to make the $85,000 payment due July 
1, 1969. Thereafter, TCA sought and received from AET vari- 
ous extensions with respect to said payment and both parties 
acted on the assumption and understanding, express and implied, 
that the $85,000 payment would be made at a later date and 
that the Agreement would continue in effect. 

9. In accordance with such assumption and understanding, 
AET on July 8, 1970 sent to TCA for execution a lease for the 
first aircraft for the first lease period, and requested in a covering 
letter that TCA execute and return the lease to AET within 
five days. A copy of said letter is attached hereto as Exhibit B 
and made a part hereof. Under the manufacturer’s delivery 
schedule for the aircraft, the first aircraft was scheduled for 
delivery on November 8, 1970 and under Section 2.4 of the 
Agreement TCA was entitled to execute such lease at any time 
as long as it did sc at least sixty (60) days prior to such delivery. 

10. On September 2, 1970, AET sent to TCA the following 
cablegram terminating the Agreement: 

‘TRANS CARIBBEAN AIRWAYS INC 714 FIFTH 
AVENUE NEW YORK NY 
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ATTN EXECUTIVE VICE PRESIDENTIN VIEW OF 
YOUR DEFAULT IN FAILING TO PAY THE SUM 
OF EIGHTY FIVE THOUSAND DOLLARS DUE 01 
JULY 1969 UNDER OUR AGREEMENT OT 8 FEB- 
RUARY 1968 WITHIN FIVE DAYS AFTER NOTICE 
FROM US AND IN VIEW OF YOUR FURTHER 
DEFAULTIN FAILING TO EXECUTE THE LEASE 
FOR PLANE NUMBER ONE TENDERED BY US 
PURSUANT TO SAID AGREEMENT WITHIN FIVE 
DAYS AFTER NOTICE FROM US WE HEREBY 
TERMINATE THE TERM OF SAID AGREEMENT 
EFFECTIVE IMMEDIATELY RESERVING ALL 
REMEDIES AVAILABLE TO US UNDER SAID 
AGREEMENT STOP 

AERLINTE EIREANN TEORANTA” 

11. On September 3,1970, TCA replied to AETs attempt 
to terminate the Agreement by delivering to AETs New York 
office a letter and check for $85,000 payable to AET. Copies of 
said letter and check are attached hereto as Exhibits C-1 and 
C-2, respectively, and made a part hereof. September 4, 1970, 
raore than sixty (60) days prior to the scheduled delivery date 
of the first aircraft, TCA executed and transmitted to AET the 
lease for said aircraft for the 1970-1971 winter season, and on 
the same date sent a cablegram to AET informing it of the mail- 
ing of said executed lease. Copies of TCA’s letter and cable are 
attached hereto as Exhibits D and E, respectively, and made a 
part hereof. 

12. On September 4, 1970, AETs New York counsel re- 
tumed TCA s $85,000 check, claiming that the Agreement be- 
tween the parties had been terminated. Thereafter on September 
9, 1970 AET advised TCA that it wouid not accept the executed 
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lease transmitted by TCA on September 4, 1970 since AET had 
terminated the Agreement. 

13. On September 23, 1970, as previously alleged in para- 
graph 4 hereof, AET served the Demand on TCA. The Demand 
was based on Section 13.7 of the Agreement, which provides as 
follows: 

“ 13 . 7 —Arbitration. Except as herein provided to 
the contrary in Section 9.2, any dispute conceming the 
validity, interpretation or application of this agreement, 
or any amendments thereto, or conceming any rights or 
obligation based on or in relation to such agreement and 
which cannot be resolved by the parties hereto, shall be 
settled by arbitration in New York City in accordance 
with the rules and regulations of the American Arbitra- 
tion Association.” (Emphasis added.) 

Said Section 9.2, a copy of which is attached hereto as Exhibit F 
and made a part hereof, provides in part that “If one or more 
events of default enumerated in Section 9.1 shall occur, and 
while such event of default shall be continuing, then and in any 
such event . . .” AET may take certain action and seek certain 
remedies as set forth in said Section. These remedies, some of 
which are unconscionable, include among other things, immediate 
repossession of the aircraft, and immediate collection of various 
rents and expenses. In addition, Section 9.2 states that AET may 
enforce its rights “by any action, suit or proceeding (in equity 
or at law) . . . ." 

14. Since Section 13.7 of the Agreement excepts from 
arbitration the matters referred to in Section 9.2, there was no 
agreement between the parties to arbitrate the issue of whether an 
event of default had occurred, or was continuing, so as to give 
rise to the remedies provided in Section 9.2 of the Agreement 
nor was there any agreement between the parties to arbitrate 
the validity and enforceability of such remedies. 
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n 

15. Under Section 13.7 of the Agreement, arbitration of 

those matters to be arbitrated was to proceed “in accordance 
with the rules and regulations of the American Arbitration 
Association. Secbon 7 of the Commercial Aribtration Rules 
of the AAA provides in part that the Demand for Arbitration 
“shall contain a statement setting forth the nature of the dispute, 
the amount invoived, if any, [and] the remedy sought_” 

16. AETs Demand, attached hereto as Exhibit A, is de- 
fective and improper in that it fails to contain a siatement sctting 
forth the nature of the dispute and the amount involved, if any. 
Said Demand asserts only that TCA “failed to perform the terms 
of the Contract. In addition, the Demand fails to specify the 
remedy sought since it seelcs merely a declaration that TCA was 
in default under the terms of the Contract and that in terminating 
the Contract AET followed prescribed procedures, without 
specifying whether such remedy is all or only part of the remedy 
AET intcnds to pursue. 

17. Since no agreement was made to arbitrate the issue 
of whether a default had occurr-d or was continuing for pur- 
poses of Section 9.2 of the Agreement, or the issue of the validity 
and enforceability of the remedies provided in Section 9.2, and 
since the Demand is defective in failing to set forth the nature 
of the dispute, the amount involved, if any, and the remedies 
sought, the petitioner requests that AET and the AAA be en- 
joined and stayed from proceeding in the arbitration pending 
the determination of this proceeding and that, after hearing, a 
permanent injunction and stay be entered. 

18. No previous application has been made for the relief 
herein sought to this or any other Judge or Court. 
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Declaratorv Judgment 

19. TCA repeats, as if fully set forth at length, the allega- 
tions contained in paragraphs 1 through 18 of this petition. 

20. By reason of the foregoing AET wrongfully and in bad 
faith terminated and repudiated the Agreement. 

21. A case and controversy exists between TCA and AET 
as to AETs rights to terminate and repudiate the Agreement and 
as to the rights of TCA as a consequence of said termination 
and repudiation. 

22. By reason of AET’s wrongful termination and repudia- 
tion of the Agreement, TCA is entitled to a declaratory judg- 
ment that it has no further obligation to AET under the Agree- 
ment and that it is entitled to recover from AET the advance 
payments referred to in paragraph 8 hereof, with interest, and to 
be compensated for such other damage as TCA may sustain as a 
result of AETs wrongful acts. 

Wherefore, petitioner TCA prays that an order be made 
staying the arbitration between the parties and all proceedings 
therein on the ground that no agreement to arbitrate the issues 
in disputc was made by the parties, and on the further ground 
that the Demand for Arbitration is defective and improper. 

Petitioner TCA further prays that a declaratory judgment be 
entered by the Court declaring 

(1) that AET wrongfully terminated and repudiated 
the Agreement and that TCA has no further obligation 
to AET thereunder, and 

(2) that TCA is entitled to recover from AET the 
sum of $335,000, with interest, made as advance pay- 
ments under the Agreement, and such other damages 
as TCA may sustain as a result of AETs wrongful acts. 
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Petitioner TCA further prays for such other and different 
relief as to this Court may seem just and proper, together with 
the costs and disbursements of this proceeding. 

Dated: New York, New York 
October 1, 1970 

Debevoise, Plimpton, Lvons & Gates 
320 Park Avenue 
New York, New York 
PLaza 2-6400 

Attomeys for Trans Caribbean 
Airways, Inc. 

Of Counsel: 

Rogers & Rogers 
570 7th Avenue 
New York, New York 
736-3723 
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Verification 


State of New York 
COUNTY OF NEW YORK 



j. Vincent Russo, being duly sworn, says that he is the 
Vice-President-Controller of Trans Caribbean Airways, Inc., the 
petitioner above named, thaí he has read and knows the con- 
tents of the foregoing petition to stay arbitration and for a 
declaratory judgment, and that the same is true of his own 
knowledge except as to the matters therein stated to be alleged 
on information and belief, and as to those matters he believes it 
to be true. 

The reason why this verification is made by deponent and not 
by Trans Caribbean Airways, Inc. is because petitioner is a cor- 
poration and deponent is one of its officers, to wit its Vice-Presi- 
dent-Controller. 


J. Vincent Russo 

(Swom to by J. Vincent Russo on October 1, 1970.) 
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SUPREME COURT OF THE STATE OF NEW YORK 
Special Term Part I—Nbw York County 
at thc Courthouse thereof, 60 Centre Street, 

New York, New York 10007 


[Same Title] 


Present: Hon. Manuel A. Gomez, Justice. 

The following papers numbered 1 to 17 read on this motion, 
argued. 

No. 173 on Calendar of October 7, 1970 

PAPERS 

NUMBERED 

Filed—Order to Show Cause, Exhibits and Affidavits 


Annexed . 

Answering Affidavit and Exhibits 10-15 

Replying Affidavit and Exhibit 16-17 


Upon the foregoing papers this motion to stay arbitration is 
granted on the ground that the demand for arbitration is defec- 
tive and improper. It does not disclose the nature of the dispute. 
A demand must state the specific issues to be arbitrated (Nager 
Electric Co. v. Weisman Constr. Corp., 29 AD 2d 939, First 
Dept.; Electronic & Missile Facilities Inc. v. Campbell, 20 AD 
2d 891, First Dept.) In making this determination the court 
does not reach the question whether there exists a valid agree- 
ment “to arbitrate the issues sought to be arbitrated." 

The foregoing is without prejudice to the service of a proper 
demand. 

Dated: Oct. 9. 1970 

Manuel \. Gomez, 

J. S. C. 
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AMERICAN ARBITRATION ASSOCIATION, Administrator 
Coiiunercial Arbitration Rules 
Demand for Arbitration 

October 15,1970 

To: Trans Caribbean Airways Inc. 

714Fifth Avenue 
New York, N. Y. 10019 

Please Take Notice that under Secúon 7503, Subdivision 
(c), of the Civil Practice Law and Rules of the State of New 
York, the undersigned, Aerlinte Eireann Teoranta, pursuant to 
the provisions of a contract with you dated February 8, 1968 
(“the Contract”) which provides as follows: 

“Except as herein provided to the contrary in Sec- 
tion 9.2 [which provides for the remedies in the event 
of a default], any dispute concerning the validity, inter- 
pretation or application of this agreement, or any amend- 
ments thereto, oí' conceming any rights or obligations 
based on or in relation to such agreement and which 
cannot be resolved by the parties hcreto, shall be settled 
by arbitration in New York City in accordance with the 
rules and regulations of the American Arbitration Asso- 
ciation.” 

hereby demands arbifxation thereunder. 

Nature of Dispute: Whether or not, on Septembo - 
2, 1970, Trans Caribbean Airways Inc. was in default 
under the Contract in the following respects: 

1. Failure and refusal to pay the sum of $85,000 
due July 1, 1969; 

2. Failure and refusal to execute the lease tendered 
by Aerlinte Eireann Teoranta for Plane No. 1; 

3. FaUure and refusal to use its best efforts to 
promptly obtain aU required registrations with and ap- 
provals of govemmental agencies; 
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4. Failure and refusaJ to do and perform such other 
and further acts as required by law and reasonably re* 
quested by Aerlinte Eireann Teoranta to carry out and 
effect the intcnts and purposes of the Contract and the 
leases required to be executed thereunder. 

Claim of Relief Sought: A declaration: 

a) that Trans Caribbean Airways Inc. was in default 
under the terms of the Contract; and 

b) that in terminating the term of the Contract Aer- 
linte Eireann Teoranta followed the procedures prescribed 
under the Contract. 

Hearing Locale Requested: New York City, New 
York. 

You are hereby notified that copies of the Contract and of 
this Demand are being filed with the American Arbitration As- 
sociation at its New York Regional Office, with the request that 
it commence the administration of the arbitration. Under Section 
7 of the Commercial Arbitration Rules, you may file an answer- 
ing statement within seven days after notice from the Adminis- 
traujr. 

Please Take Further Notice that unless within ten days 
after service of this Notice of Intention to Arbitrate, you apply 
to stay the arbitratlon herein, you shall thereafter be precluded 
from objecting that a valid agreement was not made or has not 
been complied with and from asserting in court the bar of a 
limitation of time. 


Aerlinte Eireann Teoranta 

By Leonard H. Steibel 
Attomey 

Smith&Steibel 
460 Park Avenue 
New York, N. Y. 10022 
PLaza 1-2660 
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Order to Show Catue 

At a Special Term, Part II, of The Supreme Court 
of the State of New York, held in and for the 
County of New York, at the County Courthouse, 
60 Centre Street, New York, N. Y., on the 23rd 
day of October, 1970. 

Present: Hon. , Justice. 


[Same Title] 


Upon reading and filing of the annexed verified amended 
petition of Trans Caribbean Airways, Inc., duly verified the 22nd 
day of October, 1970, upon the Demand for Arbitration herein 
dated October 15, 1970, and upon all prior papers and proceed- 
ings heretofore had herein, let Aerlinte Eireann Teoranta, the 
respondent herein, Show Cause at a Special Term, Part I, of this 
Court, appointed to be held in and for the County of New York, 
at the County Courthouse at 60 Centre Street, Borough of 
Manhattan, City, County and State of New York on the 28th 
day of October, 1970, at 9:30 o’clock in the forenocm of that 
day or as soon thereafter as counsel can be heard, why an order 
should not be made staying the arbitration between Aerlinte 
Eireann Teoranta and Trans Caribbean Airways, Inc., and all 
proceedings therein, pursuant to CPLR §§ 7502(a), 7503(b) 
and (c), upon the ground that no agreement was made to arbi- 
trate the issues sought to be arbitrated and upon the further 
ground that the Demand for Arbitration is defective and im- 
proper. and why petitioner should not have such other and further 
relief as to this Court may seem just and proper, and it is further 

Ordered that said arbitration between Aerlinte Eireann 
Teoranta and Trans Caribbean Airways, Inc. and all proceedings 


Exhibit E to Item 3 











A 78 


Exhibit E 

Order to Show Cause 

therein be and the same are hereby stayed until this application 
is heard, and sufficient reason appearing therefor, let service 
of a copy of this Order, together with the papers upon whicb 
this Order b granted, upon respondents Aerlinte P.irpann 
Teoranta and American Arbitration Association, Inc., at their 
respective offices in the City of New York, on the 23rd day of 
October, 1970, be deemed sufficient. 

Enter, 

X. C. R. 
J.S.C. 
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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF NEW YORK 


[Same TitIe] 


The amended petition of Trans Caribbean Airways, Inc. 
(“TCA”), by its attomeys Debevoise, Plimpton, Lyons & Gates, 
alleges and rcspectfully shows to this Court as follows: 

Stay of Arbitration 

1. TCA is a corporation organized and existing under the 
laws of the State of Delaware, qualified to do business in the 
State of New York, and with its principal office and place of 
business at 714 Fifth Avenue, Borough of Manhattan, City, 
County and State of New York. 

2. Upon information and belief, respondent Aerlinte Eireann 
Teoranta (“AET”) is a corporation organized and existing under 
the laws of Ireland, having its principal office and place of busi- 
ness at Dublin Airport, Dublin, Ireland, and an office and place 
of business at 464 Fifth Avenue, Borough of Manhattan, City, 
County and State of New York. 

3. Upon information and belief, respondent American Arbi- 
tration Association, Inc. (“AAA”) is a non-profit corporation 
organized and existing under the laws of the State of New York, 
with offices at 140 West 51st Street, Borough of Manhattan, 
City, County and State of New York. 

4. This amended petition is submitted, pursuant to CPLR 
§§ 7502(a), 7503(b) and (c) to stay an arbitration between 
TCA and AET described in a notice of intention to arbitrate 
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entitled “Demand for Arbitration” (the “Demand”) dated Oc- 
tober 15, 1970, signed by Leonard H. Steibel, Esquire, attorney 
for AET, and served upon petitioner on the same date. A copy 
of said Demand is attached hereto as Exhibit A and made a 
part hereof. This amended petition also seeks a declaratory 
judgment. 

5. The bases for this amended petition, as set forth in more 
detail below, are (I) that no agreement was made to arbitrate 
the issues sought to be arbitrated; and (II) the Demand is de- 
fective in that it fails to state completely all issues of the dispute, 
the amount involved, if any, and the remedy sought. 

I 

6. By a written agreement entered into on the 8th day of 
February, 1968 by and between TCA and AET (the “Agree- 
ment”), TCA agreed to lease from AET two Boeing aircraft 
model 747-48. The fiist such aircraft was scheduled for delivery 
in November, 1970 and was to be leased from that time until 
May 15, 1971. Thereafter this same aircraft was to be leased 
under four separate leases, for each of the four next succeeding 
winter seasons, from October 15 until the following May 15, 
subject to certain period adjustments. The second aircraft was 
similarly to be leased for each of the four next succeeding winter 
seasons commencing in the fali of 1971. The initial rental for 
each aircraft was to be $280,000 per month, subject to various 
adjustments. 

7. Section 2.4 of the Agreement provided that not later 
than sixty (60) days prior to the commencement of a particular 
lease period, TCA and AET would execute, for each aircraft, 
a lease for such period in the form attached as an exhibit to the 
Agreement 
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8. Section 5.1 of the Agreement provided that TCA would 
make certain advance payments to AET totalling $500,000 as 
follows: 

(a) On Scptember 21, 1967 

(b) On signing the Agreement 

(c) On January 1, 1969 

(d) On July 1, 1969 

(e) On delivery of the first aircraft 

Total 

Section 5.3 of the Agreement further provided that said pay- 
ments, with interest thereon, would be credited against the first 
rentai payments to be made by TCA. TCA made the advance 
payments called for in (a), (b) and (c) above, aggregating 
$335,000, but failed to make the $85,000 payment due July 
1, 1969. Thereafter, TCA sought and received from AET vari- 
ous extensions with respect to said payment and both parties 
acted on the assumption and understanding, express and implied, 
that the $85,000 payment would be made at a later date and 
that the Agreement would continue in effect. 

9. In acordance with such assumption and understanding, 
AET on July 8, 1970 sent to TCA for execution a lease for the 
first aircraft for the first lease period, and requested in a cover- 
ing letter that TCA execute and retum the lease to AET within 
five days. A copy of said letter is attached hereto as Exhibit B 
and made a part hereof. Under the manufacturer’s delivery 
schedule for the aircraft, AET would not have been able to 
deliver the aircraft to TCA before November 9, 1970 and 
under Section 2.4 of the Agreement TCA was entitíed to exe- 
cute such lease at any time as long as it did so at least sixty (60) 
days prior to delivery from AET. 


$ 50,000 
200,000 
85,000 
85,000 
80,000 


$500,000 
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10. On September 2, 1970, AET sent to TCA the follow- 
ing cabiegram terminating the Agreement: 

“TRANS CARIBBEAN AIRWAYS INC. 714 FIFTH 
AVENUE NEW YORK N. Y. 

ATTN EXECUTTVE VICE PRESIDENTIN VIEW OF 
YOUR DEFAULT IN FAILING TO PAY THE SUM 
OF EIGHTY FTVE THOUSAND DOLLARS DUE 01 
JULY 1969 UNDER OUR AGREEMENT OF 8 FEB- 
RUARY 1968 WITHIN FIVE DAYS AFTER NOTICE 
FROM US AND IN VIEW OF YOUR FURTHER DE- 
FAULT IN FAILING TO EXECUTE THE LEASE 
FOR PLANE NUMBER ONE TENDERED BY US 
PURSUANT TO SAID AGREEMENT WITHIN FTVE 
DAYS AFTER NOTICE FROM US WE HEREBY 
TERMINATE THE TERM OF SAID AGREEMENT 
EFFECTIVE IMMEDIATELY RESERVING ALL 
REMEDIES AVAILABLE TO US UNDER SAID 
AGREEMENT STOP 

AERLINTE EIREANN TEORANTA” 

11. On September 3, 1970 TCA cabled a reply to AETs 
attempt to terminate the Agreement. TCA denied it was in de- 
fault and confirmed its willingness to perform its obligations 
under the Agreement. A copy of said reply is attached hereto 
as Exhibit C, and made a part thereof. On September 3, 1970 
TCA also delivered to AETs New York office a letter and check 
for $85,000 payable to AET. Copies of said letter and check 
are attached hereto as Exhibits D-1 and D-2, respectively, and 
made a part hereof. On September 4, 1970, more than sixty 
(60) days prior to the scheduled delivery date of the first air- 
craft, TCA executed and transmitted to AET the lease for said 
aircraft for the 1970-71 winter season, and on the same date 
sent a cablegram to AET informing it of the mailing of said 
executed lease. Copies of TCA’s letter and cable are attached 
hereto as Exhibits E and F, respectively, and made a part hereof. 
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12. On September 4, 1970, AETs New York counsel re- 
tumed TCA’s $85,000 check, claiming that the Agreement be- 
tween the parties had been terminated. Thereafter on September 
9, 1970 AET advised TCA that it would not accept the executed 
lease transmitted by TCA on September 4, 1970 since AET had 
ter'ninated the Agreement. 

13. On September 23, 1970, AET served a Demand for 
Arbitration on TCA. Said Demand is attached hereto as Ex- 
hibit G and raade a part hereof. 

14. On October 2, 1970, TCA filed its original petition 
herein seeking (i) an order staying the arbitration between the 
parties on the ground that no agreement to arbitrate the issues 
in dispute was made by the parties, and on the further ground 
that the Demand for Arbitration was defective and improper, 
and further seeking (ii) a declaratory judgment declaring that 
AET wrongfully terminated and repudiated the agreement and 
that TCA had no further obligation to AET thereunder, and 
that TCA was entitled to recover from AET tbe sum of 
$335,000, with interest, and other damages and relief. On Octo- 
ber 2, 1970 TCA also obtained a temporary stay of the arbi- 
tration in an Order to Show Cause signed by Mr. Justice Paul A. 
Fino, Sr. of the Supreme Court, New York County, attached 
hereto as Exhibit H and made a part hereof. 

15. On October 7, 1970, AET filed its answer to TCA’s 
original petition herein, and on the same day the petition of 
TCA v/as heard before a Special Term, Part I, of the Supreme 
Court, New York County, Mr. Justice Manuel A. Gomez pre- 
siding. By stipulation before the Court by the attomeys for 
AET and TCA, the stay of arbitration was extended for one 
week. 

16. On October 9, 1970, Mr. Justice Manuel A. Gomez 
signed an order granting TCA’s motion to stay arbitration “on 
the ground that the demand for arbitration is defective and im- 
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proper. It does not disclose the nature of the dispute. . . . In 
malring this determination the court does not reach the question 
whether there exists a valid agreement ‘to arbitrate the issues 
sought to be arbitrated.’ The foregoing is without prejudice to 
the service of a proper demand.” Said order is attached hereto 
as Exhibit I and made a part bereof. 

17. On October 15, 1970, as previously alleged in para- 
graph 4 hereof, AET served a new Demand on TCA. The 
Demand, lixe the first Demand for Arbitration of September 23, 
1970, was based on Section 13.7 of the Agreement, which pro- 
vides as follows: 

“13.7—Arbitration. Except as herein provided to the 
contrary in Sectioi 9.2, any dispute conceming the va- 
lidity, interpretation or application of this agreement, or 
any amendments thereto, or conceming any rights or 
obligation based on or in relation to such agreement and 
which cannot be resolved by the parties hereto, shall be 
settled by arbitration in New York City in accordance 
with the rules and regulations of the American Arbitra- 
tíon Association.” (Emphasis added.) 

Said Section 9.2, a copy of which is attached hereto as Exhibit 
J and made a part hereof, provides in part that “If one or more 
events of default enumerated in Section 9.1 shall occur, and 
while such event of default shall be continuing, then and in any 
such event . . .' AET may take certain action and seek certain 
remedies as set forth in said Section. These remedies, some of 
which are unconscionable, include among other things, immediate 
repossession of the aircraft, and immediate collection of various 
rents and expenses. In addition, Section 9.2 states that AET 
may enforce its rights “by any action, suit or proceeding (in 
equity or at law). . . .” 

18. Since Section 13.7 of the Agreement excepts from arbi- 
tration the matters referred to in Section 9.2, there was no agree- 
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ment between the parties to arbitrate the issue of whether an 
event of default had occurred, or was continuing, so as to give 
rise to the remedies provided in Section 9.2 of the Agreement 
nor was there any agreement between the parties to arbitrate 
the validity and enforceability of such remedies. 

n 

19. Under Section 13.7 of the Agreement, arbitration of 
those matters to be arbitrated was to proceed “in accordance 
with the rules and regulations of the American Arbitration Asso- 
ciation." Section 7 of the Commercial Arbitration Rules of the 
AAA provides in part that the Demand for Arbitration “shall 
contain a statement setting forth the nature of the dispute, the 
amount involved, if any, [and] the remedy sought... 

20. AEPs Demand, attached hereto as Exhibit A, is defec- 
tíve and improper in that it fails to state the complete nature of 
all disputes. The third issue is stated only as whether TCA was 
in default by “Failure and refusal to use its best efforts to promptly 
obtain all required registratíons with and approval of govern- 
mental agcncies”, without specificatíon or explanation of what 
registratíons or approvals are referred to. The fourth issue is 
stated only as whether TCA was in default by “Failure and re- 
fusal to do and perform such other and further acts as required 
by law and reasonably requested by Aerlinte Eireann Teoranta 
to carry out and effect the intents and purposes of the Contract 
and the leases required to be executed thereunder”, without any 
statement of what required acts TCA failed or refused to perform. 

21. In additíon, the Demand does not set forth the amount 
involved in the dispute, if anv, and fails to specify the remedy 
sought since it seeks merely a declaration that TCA was in de- 
fault npde.r the terms of the Contract and that in terminatíng 
the Contract AET followed prescribed procedures, without 
specifying whether terminatíon is the only remedy AET seelcs 
or whether it seeks in addition damages or other relief. 
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22. The Agreement specifically excludes from arbitration 
the issues of (i) whether a default has occurred or is continuing 
for purposes of Section 9.2 thereof, and (ii) the validity and 
enforceability of the remedies provided in Section 9.2. In short, 
there was no agreement between the parties that these issues 
should be arbitrated. Moreover, the Demand is defective in 
failing to state completely all issues of the dispute, the amount 
involved, if any, and the remedies sought. By reason of the fore- 
going, Petitioner requests that AET and the AAA be enjoined 
and stayed from proceeding with the arbitration pending the 
determination of this proceeding and that, after hearing, a perma- 
nent injunction and stay be entered. 

23. No previous application has been made for the relief 
herein sought to this or any other Judge or Court 

Declaratory Judgment 

24. TCA repeats, as if fully set forth at length, the allega- 
tions contained in paragraphs 1 through 23 of this amended 
petition. 

25. By reason of the foregoing AET wrongfully and in bad 
faith terminated and repudiated the Agreement. 

26. A case and controvcrsy exists between TCA and AET 
as to AETs rights to terminate and repudiate the Agreement 
and as to the rights of TCA as a consequence of said tcrmination 
and repudiation. 

27. By reason of AET’s wrongful termination and repudia- 
tion of the Agreement, TCA is entitled to a declaratory judgment 
that it has no further obligation to AET under the Agreement 
and that it is entitled to recover from AET the aúvance payments 
referred to in paragraph 8 hereof, with interest, and to be 
compensated for such other damage as TCA may sustain as a 
result of AETs wrongful acts. 


4? 
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Wherefore, petitioner TCA prays that an order be made 
staying the arbitration between the parties and all proceedmgs 
therein on the ground that no agreement to arbitrate the issues in 
dispute was made by the parties, and on the further ground that 
the Demand for Arbitration is defective and improper. 

Petitioner TCA further prays that a declaratory judgment 
be entered by the Court declaring 

(1) that AET wrongfully terminated and repudiated 
the Agreement and that TCA has no further obligation 
to AET thereunder, and 

(2) that TCA is entitled to recover from AET the 
sum of $335,000, with interest, made as advance pay- 
ments under the Agreement, and such other damages as 
TCA may sustain as a result of AETs wrongful acts. 

Petitioner TCA further prays for such other and different re- 
lief as to this Court may seem just and proper, together with the 
costs and disbursements of this proceeding. 

Dated: New York, New York 
October 22, 1970 

Debevoise, Plimpton, Lyons & Gatbs 
320 Park Avenue 
New York, New York 
PLaza 2-6400 

Attomeys for Trans Caribbean 
Airways, Inc. 

Of Counsel: 

Rogers & Rogers 
570 7th Avenue 
New York, New York 
736-3723 
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Vertfied Amended Petition for Stay of Arbitration and 
for Declaratory Judgment 

Verification 

State of New York ) 

COUNTV OF NEW YORK f SS " 

Irvino M. Buckley, being duly swom, says that he is the 
Executive Vice President of Trans Caríbbean Airways, Inc., the 
petitioner above named, that he has read and knows the con- 
tents of the foregoing amended petition to stay arbitration and 
for a declaratory judgment, and that the same is tme of his own 
knowledge except as to the matters therein stated to be alleged 
on information and belief, and as to those matters he believes 
it to be true. 

The reason why this verification is made by deponent and 
not by Trans Caríbbean Airways, Inc. is because pctitioner is a 
corporation and deponent is one of its officers, to wit its Execu- 
tive Vice President. 


Irvino M. Buckley 
Irving M. Buckley 

(Swora to by Irving M. Buckley on October 22, 1970.) 
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SUPREME COURT 
Nbw York County 
Special Term—Part I 


[Same Title] 


Leff, J,: 

This is a motion to stay arbitration bascd upon lack of a 
valid agrcemcnt and a defective demand. The dispute between 
the parties arises under an agreement of February 8, 1969 which 
provides in essence for petitioner to lease from Aerlinte Eireann 
Teoranta (AET), with option to purchase, two Boeing 747 jet 
aircraft over a five-year perio<l. AET terminated the agreement 
on Septcmber 2, 1970 on the ground that petitioner was in de- 
fault ’hereunder. Petitioner denied it was in default. AET 
ser /ed notice of arbitration. 

The dispute between the parties is whether or not pedtioner 
was in default under the agreement. 

Section 9.1 of the agreement specifies those acts of petitioner 
which constitute an "event of default”. After specifying such 
“events of default”, section 9 concludes with the following lan- 
guage: 

“Then in the happening of any of the foregoing Events 
of Default AET shall have the remedies sct forth in Sec- 
tion 9.2.” 

Section 9.2 of the agreement then goes on to provide for 
AETs remedies where there has been an “event of default”. 

The language of said Section 9.2 begins: 

“If one or more events of default enumerated in Sec- 
tion 9.1 shall occur, and which such event of default 
shall be continuing, then in any such event:” 
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The baJance of Section 9.2 then specifies what these remedies 
are, among which is included the ríght to terminate the agree- 
ment. 

After specifying these remedies, Section 9.2 then states, at 
pages 9 and 10 of the agreement: 

In addition AET may proceed to protect r ’d en- 
force its rights by any action, suit or proceeding (in 
equity or in law) whether for specific performance of 
any covenants or agrcement or in aid of the exercise 
of any power granted by this agreement.” 

The arbitration clause in Section 13.7 of the agreement 
reads: 

“F.xcept as herein provid to the contrary in Section 
9.2, any dispute conceming the validity, interpretation 
or application of this agreement, or any amendments 
thereto, or conceming any rights or obligations based 
on or in relation to such agreement and which cannot 
be resolved by thc parties hereto, shall be settled by arbi- 
tration in New York City in accordance with the mles 
and regulations of tLe American Arbitration Association.” 

The arbitration is in the broadest form. Except for the one 
exclusion appearíng therein, the arbitration was intended to cover 
all disputes between the parties, including which of them is in 
default. 

Section 9.1 specifies these acts or admissions which constitute 
an “event of default”. Section 9.2 is concerned solely with AETs 
remedies once an “event of default has occurred”. Section 13.7 
pwovides that all disputes under the agreement are subject to 
arbitration “except as therein provided to the contrary in Section 
9.2”. 

The only matter which is not subject to arbitration under the 
agreement is the question of whai remedies AET may pursue, 
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AET being given the express ríghts under the agreement to exer- 
cise specified remedies in the event of default and, if necessary, 
to enforce same in a court of law. It is clear that disputes under 
Section 9.1 are not excluded from arbitration. 

The points of the dispute in the demand for arbitration have 
been sufficiently expressed for arbitration. The argument ad- 
vanced by petitioner that this is not a controversy where arbi- 
tration would determine completcly the controversy is without 
merít. 

The requirement under Section 14.8 of the Civil Practice Act 
that submissions of existing disputes must be of a nature “which 
may be the subject of an action” is dropped under CPLR 7501 
“because there appears to be no justification for such a limitation. 
The phrase ‘withcut regard to the justiciable character of the 
controversy’ emphasizes this decision” (see 8 N. Y. Civ. Prac.: 
Wcinstein, Korn & Miller, f7501.04; Digest of Legislative Studies 
and Reports appearíng under CPLR 7501; McKinney’s Con- 
solidated Laws N. Y. Anno., p. 433). 

In what amounts to a second cause of action, petitioner seeks 
a declaratory judgment “that AET wrongfully terminated and 
repudiated the agreement” cnd that by reason thereof, petitioner * 
is under no obligation to AET thereunder and is entitled to 
certain damages thereunder. 

This ciaim is covered by the arbitration clause and is for the 
arbitrator to determine. 

In any event, the Court has no jurisdiction over AET with 
respect to that portion of the petition seeking declaratory judg- 
ment in the absence of proper process. 

Accordingly, the application to stay arbitration is denied. 

Settle order. 

Dated: December 7, 1970. 

James J. Leff, 

J. S. C. 
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Judgment 

At a Special Term, Part I, of the Supreme Court 
of the State of Net” York, held in and for the 
County of New York, at the New York County 
Courthouse, 60 Centre Street, New York, New 
York, on the 15th day of December, 1970. 

Present: Hon. James J. Leff, Justice. 


[Same Title] 


Petitioner having moved for an order staying the arbitration 
between the parties and all procecdings therein on the grounds 
that no agreement to arbitrate the issues in dispute was made by 
the parties and that the demand for arbitration is defective and 
improper, and for a declaratory judgment declaring that respond- 
ent Aerlinte Eireann Teoranta wrongfully terminated and re- 
pudiated the agreement under which said respondent seeks arbi- 
tration, that petitioner has no further obligation to said respond- 
ent thereunder and that said petitioner is entitled to recover from 
said respondent the sum of $335,000.00, with interest, made as 
advance payments under said agreement, and such other damages 
as petitioner may sustain as a result of said rcspondent’s aUeged 
wrongful acts, and for such other and different relief as to this 
Court may seem just and proper, together with the costs and 
disbursements of this proceeding; and 

Upon reading and filing the order to show cause dated Octo- 
ber 23, 1970 and the amended petition verified October 22, 
1970, and the exhibits annexed tha-eto, and the Affidavit of 
Irving M. Buckley swom to October 6, 1970, and the exhibit 
annexed thereto, in support of said motion, and the answer of 
respondent AerUnte Eireann Teoranta verified November 9, 
1970, and the exhibits annexed thereto, and the opposing affi- 



Exhibit G to Item 3 




A 93 


Exhibit G 
Judgment 

davit of Leonard H. Steibel swom to November 6, 1970, and 
the exhibits annexed thereto, in opposition to said motion, and 
due deliberation having been had, and the Court having rendered 
its written decision dated December 7, 1970; 

Now on motion of Smith & Steibel, Esqs., attomeys for re- 
spondent Aerlinte Eireann Teoranta, it is 

Ordered and adjudged that said motion be and it hereby is 
in all respects denied. 

Enter: 

J. Jh 
J. S. C. 

Norman Goodman, Clerk 

Filed 

Dec 22 1970 
County Clerk’s Office 
New York 
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Exhib-i H 

Order to Show Cause 

At a Special Term, Part II, of the Supreme Court 
of the State of Ncw York, held in and for the 
County of New York, at the New York County 
Courthouse, 60 Centre Street, New York, New 
York, on the 14th day of January, 1973. 

Present: Hon. Birdie Amsterdam, Justice. < 


[Same Title] 


Upon reading and filing the annexed affidavit of Ludwig A. 
Saskor swora to January 19, 1973 and the exhibit annexed 
thereto, it is 

Ordered, that petitioner show cause at a Special Term, Part 
I of this Court, to be held at the New York County Courthouse, 
60 Centre Street, New Yorl, New York, on January 24th, 1973, 
at 9:30 o’clock in the forenoon of that day or as soon thereafter 
as counsel can be heard, why an order should not be made and 
entered pursuant to Article 75 of the Civil Practice Law & Rules 
confirming the award of the arbitrators dated January 3, 1973 
and granting respondent Aerlinte Eireann Teoranta such other, 
further and difTerent relief as the Court may deem just and proper; 
and it is further 

Ordered, that sufficient reason appearing therefor, let serv- 
ice of a copy of this order and the papers upon which it is based 
upon Debevoise, Plimpton, Lyons & Gates, Esqs., attoraeys for 
petitioner, on or before January 19, 1973, be deemed sufficient. 

Enter: 

/s/ Birdie Amsterdam 

J. S. C. 
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Affidavit of Ludwig A. Saskor 

SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF NEW YORK 

* [Same Title] 


State of New York ) 

/ ss * 

COUNTY OF NeW YORK \ 

Ludwig A. Saskor, being duly swom, deposes and says: 

1. I am a member of the firm of Smith, Steibel & Alexander, 
attomeys for respondent Aerlinte Eireann Teoranta, commonly 
known as Irish Intemational Airlines (“Irish”). I submit this 
affidavit in support of Irish’s application for confirmation of an 
arbitration award dated January 3, 1973. 

2. On February 8, 1968, petitioner and Irish entered into 
an agreement for the leasing of aircraft. A copy of said agree- 
ment has already been fumished to the Court in this proceeding. 

3. Therejifter, a dispute arose under said agreemenv. 

4. On O:tober 15, 1970, in connection with said dispute, 
Irish instituted an arbitration proceeding against petitioner be- 
fore the American Arbitration Association pursuant to an arbi- 
tration clause contained in said agreement. 

5. On October 23, 1970, petitioner moved in this Court to 
stay said arbitration on the ground, inter alia, that no agreement 
was made to arbitrate the issues sought to be arbitrated. 

6. By judgment entered December 16, 1970, this Court de- 
nied said motion. 

7. Said judgment was affirmed on appeal. 

8. Arbitrators were duly appointed in said arbitration pro- 
ceeding. 
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Affidavit of Ludwig A. Saslcor 

9. During the pendency of said arbitration proceeding, pe- 
titioner was merged into American Airlines, Inc. (“American”). 

10. Under the terms of said merger, American was the 
surviving company and succeeded to all of petitioner’s rights 
and liabilities under said agreement. 

11. Thereafter, hearings were held in said arbitration pro- 
ceeding. 

12. On January 3, 1973, the arbitrators issued their award 
in said arbitration proceeding. A copy of said award is annexed 
hereto. 

13. Said award was delivercd to Irish on January 17, 1973 
and less than a year has elapsed since such delivery. 

14. Throughout said arbitration proceeding petitioner was 
represented by the law firm of Debevoise, Plimpton, Lyons & 
Gates. On information and belief, said attorneys also repre- 
sent American. We are therefore requesting permission to serve 
petitioner by serving said attomeys. 

15. The reason this motion is being made by way of appli- 
cation for an order to show cause rather than notice of motion 
is that we are requesting the Court to designate the manner of 
service. 

16. No previous application has been made for the relief 
requested herein. 

Wherefore, it is respectfully requested that the arbitration 
award dated January 3, 1973 be confirmed, and that respondent 
Aerlinte Eireann Teoranta have such other, further and different 
relief as the Court may deem just and proper. 

Ludwig A. Sasror 
Ludwig A. Saskor 

(Swom to by Ludwig A. Saskor on January 19, 1973) 
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Exhibit I 

Affida vit in Oppotitíon to a Motíon to Confirm 
Arbitratíon Award 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


[Same Title] 


State of New York 

COUNTY OF NEW YORK 


ss.: 


Andrew C. Hartzell, Jr., having been duly swom, deposes 
and says: 

1. I am a member of the Bar of this Court and of the firm 
of Debevoise, Plimpton, Lyons & Gates, attomeys for American 
Airlines, Inc. (“American”), successor in interest to Trans Carib- 
bean Airways, Inc. (“TCA”). I make this affidavit in opposition 
to the motion, dated January 19, 1973, by Aerlinte Eireann 
Teoranta (“AET’) to confirm an arbitration award dated Jan- 
uary 3, 1973. 


Statement of Facts 

2. On February 8, 1968, AET and TCA entered into an 
agreement for the lease by TCA of two Boeing 747 aircraft for 
successive winter seasons. Total rentals called for by the agree- 
ment were approximately $13 million. A copy of the pntire 
agreement has previously been fumished to the Court in this 
proceeding, but for the convenience of the Court the pages of 
the agreement relevant to the instant motion are attached hereto 
as Exhibit A. 

3. On September 2, 1970, AET terminated the agreement. 
AETs notice of termination, a copy of which is attached hereto 
as Exhibit B, asserted only two grounds for the termination: first, 
that TCA had failed to make an advance payment of $85,000; 
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Affidavit in Opposition to a Motion to Confirm 
Arbitration Award 

and second, that TCA had failed to execute the first seasonal lease 
within five days after AET demanded execution. TCA tendered 
the advance and executed lease immediately after AETs termina- 
tion, but AET refused to accept either. 

4. On October 15, 1970, AET served its Demand for Ar- 
bitration. The Demand, a copy of which is attached hereto as 
Exhibit C, requested that the arbitrators find that TCA was in 
default under the agreement and that AET “in terminating the 
term of the Contract . . . [had] followed the procedures pre- 
scribed under the Contract.” 

5. An arbitration proceeding was conducted, and on Jan- 
uary 17, 1973 the arbitrators issued their award. A copy of the 
award is attached hereto as Exhibit D. The arbitrators found 
that “there was an event of default on the part” of TCA on 
three grounds. One of the grounds was TCA’s ‘ failure to use 
its best efforts to register the aircraft.” The írbitrators also 
found that AET had “followed propcr proced ires in effectua- 
tion of cancellation. 


The Instant Motion 

6. American, as successor to TCA, respectfully submits that 
AETs motion should be denied and the award vacated on the 
ground that the arbitrators prejudiced TCA by issuing an award 
which, under CPLR 7511 (b) (iii), “exceeded [their] power.” 

7. As the leading commentators on New York procedurc 
have correctly observed, “it is well settled that arbitrators must 
act within the limits imposed” by the agreeraent which is the 
foundation of their authority. 8 Weinstein, Kom & Miller, New 
York Civil Practice 17511.18, at 75-170 (1965). Although 
an award may not be vacated merely because arbitrators commit 
an error of fact or law, vacatur is appropriate when the award 
“on its face and without express mention of the fact ignores 
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Affidavit in Opposition to a Motion to Confirm 
Arbitration Award 

an express provision of the contract . . . Matter of Granite 
Worsted Mills, lnc„ 25 N. Y. 2d 451, 455 (1969). Thus, 
when arbitrators give “a completely irrational construction to 
the provisions in dispute and, in eífect, [make] . . . a new con- 
tract for the parties,” an award cannot be confirmed. National 
Cash Registcr Co. v. Wilson, 8 N. Y. 2d 377, 383 (1960). In 
at least two respects the arbitrators in this proceeding exceeded 
their authority by completely disregarding express provisions of 
the contract and the issues submitted to them, thereby making a 
new contract: 

I. The arbitrators found that “an event of default” occurred, 
in part, because of TCA’s failure to use its best eflorts to register 
the aircraít and that AET “followed proper procedures in ef- 
fectuation of cancellation.” It is undisputed that Section 9.2A 
of the agreement expressly provided that 

“If one or more events of default . . . shall occur, . . . 
AET may by notice to TCA specifying the event of de- 
fault terminate the term of this Agreemcnt. . . . (Em- 
phasis added.) 

It is also undisputed that AETs notice of termination totaUy 
failed to specify any event of default relating to TCA s use of best 
efforts.* See attached Exhibit B. In concluding that AET had 

* In addition, cvcn the arbitrators’ finding of an “evcnt of 
dcfault” on such a ground itsclf constitutcs an impcrmissiblc rcvision 
of thc agreenient. Section 9.1 of the agreement provided that a 
“default” ripcned into an “event of default” only after TCA had 
bccn affordcd notice of thc default and a grace pcnod within which 
to cure it. Undcr Scction 9.1 (d) TCA’s grace period to curc a 
default for failure to use best efforts was 15 days. It is undisputed, 
however, that AET gavc TCA no such noUce and no such grace 
pcriod. As a consequence, even if such a “default had existed, ít 
could not have been a ground for an “event of default’’ justifying 
tcrmination. 
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Affidavit in Opposition to a Motion to Confirm 
Arbitration Award 

followed the proper procedures in terminating because of TCA’s 
purported failure to use best efforts, the arbitrators “made a new 
contract for the parties’’ and failed to “act within the limits 
imposed” by the agreement Their award is thus based upon a 
manifest disregard of the agreement and upon a ground which 
AET itself did not rely on in terminating. Such action was 
cleariy beyond the arbitrators’ power, and constitutes a major 
substantive abuse of authority which requires vacatur under 
CPLR7511. 

H The arbitrators found that AET “followed proper pro- 
cedure in effectuation of cancellation." (Emphasis added.) 
Section 9.2A, however, permitted AET only to “ terminate the 
term" of the agreement (that is, the lease terms)—not to “cancel” 
the entire agreement. Indeed, the Demand for Arbitration itself 
permitted the arbitrators to do no more than to declare “that 
in terminating the term of the Contract” AET foUowed the cor- 
rect procedures. The award is therefore contrary to the agree- 
ment, not in compliance with the Demand, and exceeds the scope 
of the issues submitted by the parties. Under these circumstances, 
as the courts have made clear, the award must be vacated. See, 
e.g., Lovece v. Local 32B, 37 Misc. 2d 709, 236 N. Y. S. 2d 91 
(Sup. Ct N. Y. Co. 1962). 

Wherefore, American as successor to TCA asks that AETs 
motion to confirm be denied and that the arbitrators’ award be 
vacated. 

Andrew C. Hartzell, Jr. 

Andrew C. HartzeU, Jr. 

(Swom to by Andrew C. Hartzdl, Jr. f on January 26, 1974) 
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Letter dated July 17, 1970, from 
Richard A. Lempert to Emil Rogers 

AMERICAN AIRLINES 

633 Third Avenue, New York, New York 10017, TN 7-1234 
Cable Address AMAIR 


July 17, 1970 

Emil Rogers, Esq. 

Rogers & Rogers 
570 7th Avenue 
New York, New York 

Dear Mr. Rogers: 

At your request, Mr. Keusey has forwarded to me a letter 
dated June 16, 1970 from Aer Lingus to Trans Caribbean 
together with enclosures, and a copy of the Agreement between 
Trans Caribbean Airways, Inc. and Aerlinte Eireann Teoranta for 
the lease of Two Boeing Model 747-48 Aircraft dated February 
8, 1968. 

We have reviewed these documents and question whether 
the Federal Aviation Administration will accept these aircraft 
for registration under Part 47 of the Federal Aviaúon Regula- 
tions. The reasons for our concern may be briefly summarized 
as follows: 

1. Section 47.3 of the Federal Aviation Regulations pro- 
vides rhat an aircraft shall only be eligible for registration if it 
is owned by a citizen of the United States. 

2. Section 47.5 of the Federal Aviation Regulations defines 
an owner as including “a lessee of an aircraft under a contract 
of conditional sale.” Although the lease documents appear to 
be an attempt to qualify Trans Canbbean as such a lessee, we 
do not think that the option to purchase described in paragraph 
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15 of the Aircraft Lease Agreement changes what is essentially 
a short-term seasonal lease into a conditional sale agreement. 

3. We also question whether the purchase option granted by 
paragraph 15 of the Aircraft Lease Agreement will be considered 
bona fide inasmuch as it provides for an option price 15% above 
the marlcet value of a new B747. 

4. We are particularly concemed about the eligibility of 
these aircraft for registration in light of Section 47.43 of the 
Federal Aviation Regulations which provides that registration is 
invalid if: 

“The applicant is a citizen of the United States, but 
his interest in the aircraft was created by a transaction 
that was not entered into in good faith and was made to 
avoid (with or without the owner’s knowledge) compli- 
ance with section 501 of the Federal Aviation Act of 
1958 (49 U, S. C. 1401), that prevents registration of 
an aircraft owned by a person who is not a citizen of the 
United States.” 

Since the first Aer Lingus B747 is scheduled for delivery in 
November, I think it is important that we meet with Aer Lingus’ 
attomey to review the lease as soon as possible and I would appre- 
ciate it if you could arrange such a meeting. 

Sincerely, 

Richard A. Lempert 
Richard A. Lempert 

cc: Edwin H. Keusey, Esq. 
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In thc Matter of the Arbitration 
Betwecn 

Aerlinte Eireann Teoranta 
and 

Trans Caribbean Airwavs, Inc. 

1310-1038-70 


PRE-HEARING MEMORANDUM OF 
TRANS CARIBBEAN AIRWAYS, INC. 

Debevoise, Plimpton, Lyons & Gates 
Attorneys for Respondent 
Trans Caribbean Airways, Inc. 

320 Park Avenue 

New York, New York 10022 

PLaza 2-6400 

Andrew C. Hartzell, Jr. 

Standish F. Medina, Jr. 

Robert C. Dinerstein 
Of Counsel 

New York, New York 
December 1, 1971 
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• • • 

n. American’s Application To The FAA Was Proper. 

In Addition, TCA Was Not Responsible For 
And Did Not Control American. 

Although AET cannot rely on an alleged default by TCA 
with respect to registration to justify the drastic act of termina- 
tion, the registration issue is of some relevance since it explains 
AETs bad faith purpose in terminating. 

The Agreement provided that if despite best efforts by 
TCA and for reasons beyond its control the aircraft could not 
be registered with the FAA, the Agreement would terminate 
without either party being liable to the other (except AET would 
be required to refund any advance payments). Registration was 
vital since TCA could not fly unregistered aircraft in United 
States air commerce. Federal law states that an aircraft can be 
registered only by its “owner”, and fhat the owncr must be a 
citizen of the United States. For purposes of applying this rule, 
a lessee under a contract of conditional sale is treated as an 
“o ter” and is entitled to register the aircraft; similarly treated 
is a i- see with a bona fide option to purchase when the lease 
is equivalent to a contract of conditional sale. 

The parties Wnew from the outset that registration was a 
problem since (i) AET, an Irish corporation, was to be the 
owner, and a foreigner cannot register the aircraft in the United 
States, (u) TCA was to be a seasonal lessee, and (iii) it was 
never intended that TCA wcuM nurchase the aircraft under a 
conditional salcs agreement. 

AET and TCA sought to avoid the problem by providing 
in the Agreement and in each separate seasonal lease that TCA 
had an option to purchase. They hopcd that when an individual 
seasonal leasc was routinely presented for registration at the 
FAA, the lease might be registered without question on the 
mistalcen assumption that since it ccntained an option to pur- 
chase it was equivalent to a conditional sales agreement. ActualJy 
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the option price was set so high as to assure that the option would 
never exercised. 

Wher the Agreement was made in 1968, TCA was an inde- 
pendent airline. In January 1970, American and TCA announced 
plans to merge. Thereafter, while the merger was pending, 
American leamed of the questionable strategv that would be 
required in order to register the AET aircraft in the United States. 
The matter was pointed out to AET. Realizing that American 
was not willing to engage in subterfuge, 

* * * 

(2) Best Efforts. Even if the registration issue were not 
“academic”, TCA was not in default on September 2, 1970 when 
AET terminated. At that time, more than two months before 
delivery of the first aircraft, TCA could not have registered it 
under any circumstances. 

TCA would have had to submit to the FAA the following 
documents to register the aircraft: (i) an affidavit from AET 
indicating that title had passed from Boeing to AET, (ii) AETs 
bill of sale, (iii) an ink-signed copy of the first seasonal lease, 
and (iv) two copies of the registration form. Except for the 
lease, thesc documents would not become available to TCA until 
after Boeing had delivered the aircraft to AET ih November. 
Hence, any effort by TCA to register the plane without these 
documents would have been futile. By terminating tht Agree- 
ment on September 2, AET prevented TCA from taking the 
steps necessary to register the aircraft 

II. American’s Application to the FAA Was Proper. 

In Addition, TCA Was Not Responsible for 
and Did Not Control American. 

As previously noted, federal law permits registration of an 
aircraft only if it is “owned” by a “citizen of the United States”. 
The registration requirement reflects a long-standing and deeply 
embedded congressional policy barring foreign-owned airr-aft 
from United States air commerce. A United States citizen who 
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is purchar,ng an aircraft undcr a conditional sales contract quali- 
fies as an “owner” for purposes of registration. Similarly, a lessee 
of 311 aircraft also qualifies as an “owner” for registration purposes 
if the lease is equivalent to a conditional sales contract. 

Since the real owner of the AET aircraft would be an Irish 
corporation wholly owned by the Irish goverament, and since 
the seasonal leases were not equivalent to conditional sales con- 
tracts, AET and TCA recognized from the outset that regis- 
tration was a problem. They therefore provided that the entire 
Agreement would terminate without either party being liable if 
despite best efforts registration could not be obtained. 

Nevertheless, the Agreement was drafted in a form that might 
be used to obtain registration if the full facts of the transaction 
were conc.aled from the FAA: 

(1) The Agreement, as well as each seasonal lease, 
gave TCA an option to purchase the aircraft but at a pricc 
15 percent above that of a new Boeing plane 

• • * 

merger was consummated, and the financial resources of Ameri- 
can became available, TCA could not pay the rents and the 
Agreement for the planes would be ended. American advised 
AET that American was entitled under the merger agreement to 
abandon the merger in view of TCA’s operating losses, and that 
the commitment for the AET aircraft (which American did nnt 
need and which represented TCA’s largest obligation) could be 
a significant factor in American’s decision whether to proceed 
with the meiger. 

American therefore proposed that the leasing arrangements 
be renegotiated and the lease periods shortened, and that efforts 
be made to resolve the registration problem which had been 
raised by American’s counsel. AET rejected these proposals. 
Rnowing that American had already invested substantial sums in 
TCA in advance of final approval of the merger, AET gambled 
that American would complete the merger. AET officials stated 
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that they would “take their chances” both on consummation of 
the merger and on the registration issue. 

On August 12, 1970, AETs New York attorneys wrote to 
TCA, stating “that our Washington counsel has advised us that 
the . . . leases would be fully registerable assuming . . . that best 
efforts are made to register the same. . . .” This opinion was 
reported to American. Confronted with conflicting legal opin- 
ions, American sought a formal opinion from Crowe, Dunlevy, 
Thweatt, Swinford, Johnson & Burdick (“Crowe, Dunlevy”), an 
Oklahoma City law firm expert in aircraft registration matters. 
Crowe, Dunlevy answered American’s inquiry on August 17. It 
concluded that the lease was not a contract of conditional sale 
and that the aircraft would not be eligible for United States reg- 
istration in the name of TCA as lessee under the Agreement. 

Upon receipt of this opinion from counsel, American de- 
cided to seek a ruling from the FAA. Incomplete disclosure 
might have invalidated any registration issued by the FAA, 
since section 47.43 of the Federal Aviation Regulations pro- 
vides that a registration is invalid if the U. S. applicant’s 

“. . . interest in the aircraft was created by a transac- 
tion that was not entercd into in good faith and was made 
to avoid (with or without the owner’s knowledge) . . . 
compliance with section 501 of the Federal Aviation Act 
of 1958 (49 U. S. C. 1401), that prevents registration of 
an aircraft owned by a person who is not a citizen of 
the United States.” 

In addition, acquiescence in the submission of a falsc or dishonest 
answer on the registration form might have (a) subjected Ameri- 
can to criminal sanction, (b) endangered insurance coverage of 
the aircraft, and (c) caused revoca- 

• • » 

responded on September 25 by flatly refusing to attend. Its letter, 
a copy of which is attached as Exhibit H, reiterated that the 
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Agreement was terminated, and stated that “the question of the 
registerability of the lease is in our opinion academic.” 

On November 3, 1970, the FAA issued a formal opinion 
in which it stated that the aircraft were not registerable. A copy 
of that opinion is attached as Exhibit I. 

The facts set forth above show that TCA in no way violated 
any obligation to use best efforts to register the aircraft. It was 
AET, first by its termination and thereafter by its refusal to go 
jointly with American and TCA to the FAA, that prevented a 
joint approach to resolve the registration issue. Nor were Ameri- 
can’s actions in any way improper. Because of the pending 
merger, American had a right, as well as a responsibilitv to its 
own stoclcholders, to scrutinize carefully any potential irrcgu- 
larity : dth respect to registration of the AET aircraft. As a third 
party protecting its own rights and business interests, American 
was entitled to seek advice from the FAA on registration. It 
made its position clear to AET from the outset, sought meetings 
to discuss the registration issue, and even tried to arrange a joint 
meeting with the 

• • • 

Consequently, American’s application was made for bona fide 
business reasons and did not conflict with TCA’s obligation to 
use best efforts to get FAA approval for the registration of the 
aircraft. 


ra. TCA is Entitled to a Refltnd 
OF ITS A ovance Payments, With Interest 

Because AET wrongfully terminated the Agreement, TCA 
is enútled to a refund, with interest, of its advance payments of 
$335,000. 

In the altemaúve, TCA is enútled to the same relief, without 
interest, pursuant to Section 13.1 of the Agreement and para- 
graph (6) of Letter Agreement No. 1, since, as stated in the 
FAA opinion of Novomber 1970, the foreign-owned aircraft 
could not lawfully be registered in the United States. 
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CONCLUSION 

For the # oregoing reasons, TCA respectfuUy asks the Arbi- 
trators to find that (a) TCA was not in default under the Agree- 
ment when AET terminat'd on September 2, 1970, and (b) 

TCA is entitled to a refunJ oi its advance 

+ * + 
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January 25,1971 


American Arbitratíon Association 

140 West 5 lst Street 

New York, New York 10020 

Answering Statement of Trans Caribbean Airways, Inc. 

(“TCA”) to Demand for Arbitration Dated October 15 , 
1970, of Aerlinte Eireann Teoranta, Inc. (“AET”) 
1310-1038-70 

Gentlemen: 

In accordance with the Order of the AppeUate Division, 
First Department, staying the arbitratíon hearing herein pend- 
ing appeal but not staying other pre-hearing procedures, and 
your letter dated January 19, 1971 advising us that you wUl pro- 
ceed with further administratíon of the matter, TCA submits 
its Answering Statement to AETs Demand for Arbitratíon (the 
Demand ). In doing so, tpa reasserts its positíon on the 
appeal now pending before the Appellate Division that (i) the 
arbitratíon clause in its 1968 Agreement with AET (the “Agree- 
ment”) does not cover arbitratíon of the issues sought to be arbi- 
trated in this proceeding, and (ii) the Demand is defectíve in 
failing to specify certain issues in dispute and the remedies sought. 
TCA does not waive that position by fiiing this Answering 
Statement. Subject to the foregoing, TCA answers the Demand 
as foUows: 


Nature of the Dispute 

1. Denies that it was in default under the Agreement on 
September 2, 1970 with respect to payment of the $85,000 due 
July 1, 1969, since: 

(a) AET waived its right to receive payment of said 
sum on the due date and extended TCA’s tíme to pay by 
(i) grantíng to TCA various and j 'te extensions 
of time to make such payment, (ii) . H ^escing in TCA’s 
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failure to pay, (iii) proceeding under the Agreement so 
as to lead TCA to beiieve that payment at a date to be 
specificd in the future would be satisfactory, and (iv) 
not specifying any such future date for payment; 

(b) upon receipt of AETs termination notice on 
September 2, 1970, which TCA treated as a new demand 
for payment, TCA immediately tendered the $85,000 
to AET, but AET rejected the payment. 

2. Denies that it was in default on September 2, 1970 with 
respect to executing the lease tendered by AET for the first air- 
craft since: 

(a) the time specified in the Agreement for execu- 
tion of such lease had not expired when AET wrongfully 
terminated the Agreement on September 2, 1970. Under 
the Agreement TCA had until 60 days prior to the sched- 
uled dclivery date of the first aircraft to execute the lease. 
AET had notified TCA that the delivery date would be 
on or after November 9, 1970, and TCA therefore was 
not required to execute the lease until September 10, 
1970; 

(b) on September 4, 1970, within the period per- 
mitted by the Agreement, TCA executed the lease, but 
AET rejected said lease; and 

(c) in the altemative, AET waived any right to de- 
mand that TCA execute the lease within five days after 
receipt of AET’s demand for execution dated July 8, 
1970, and extended TCA’s time to execute the lease, by 
(i) acquiescing in TCA’s failure to execute the lease 
within such five-day period, (ii) proceeding under the 
Agreement so as to lead TCA to believe that execution 
at a date to be specified in the future would be satisfac- 
tory, and (iii) not specifying any such future date. 

3. Denies that it was in default on September 2, 1970 with 
respect to using its best efforts to obtain promptly all required 
re'ústrations with and approvals of govemmental agencies since: 
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(a) TCA took all steps required under the Agree- 
ment, if any were required, prior to September 2, 1970 
when AET wrongfully terminated the Agreement, thereby 
rendering futile any steps by TCA to obtain govemmental 
registrations or approvals; and 

(b) in addition, the Demand does not specify what 
registrations and approvals are referred to or what efforts 
were required, and TCA demands such specification prior 
to the hearing. 

4. Denies that it was in default on September 2, 1970 wtih 
respect to doing or performing any other and further acts required 
by law and reasonably requested by AET to carry out the Agree- 
ment and the leases thereunder since: 

(a) TCA performed all such acts required under the 
Agreement until September 2, 1970, when AET wrong- 
fully terminated the Agreement, thereby rendering futile 
the perfcrmance by TCA of any other or further acts; and 

(b) in addition, the Demand does not specify what 
other and furher acts are referred to and TCA demands 
such specification prior to the hearing. 

Additional Defenses 

5. AET is estopped from obtaining a declaration that TCA 
was in default for the reasons referred to in ‘T’ and “2” above, 
and from relying on such evenLs of default, since AET acted in 
bad faith in terminating the Agreement. The Agreement, and a 
Letter Agreement between the parties executed on the same d f i te. 
provided that the Agreement and the obligations of the parties 
thereunder woul J terminate if the aircraft could not be registered 
in the United States and that, in such event, AET would refund 
to TCA all a Ivance payments made by TCA prior to such ter- 
mination. In the summer of 1970, American Airlines, Inc. 
(“American”), which had entered into a merger agreement with 
TCA by the terms of which American would succeed to TCA 
rights and obligations undw the Agreement, applied to the 
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Federal Aviation Administration for a determination as to 
whether the aircraft could be registered in the United States. 
AET, when it learned of such inquiry, concluded that the air- 
craft would not be registrable in the United States and that the 
Agreement would therefore terminate on the above stated terms 
in the fall of 1970 after the lease for that aircraft was executed 
and registration papers for that aircraft were submitted to the 
Federal Aviation Administration. Faced with this prospect, AET 
in bad faith terminated the Agreement on September 2, 1970, 
using as an excuse to cloak its real reasons the alleged technical 
defaults referred to in “1” ard “2” above. In this proceeding 
AET seeks a declaration as to TCA’s defaults in order to hold 
TCA responsible for damages under the Agreement on the 
premise that the aircraft could lawfully have been registered in 
the United States and the Agreement performed, even though the 
Federal Aviation Administration on November 2, 1970, two 
months afler AETs bad faith termination, ruled that the air- 
craft could not be so registered. 

6. AET is estopped from obtaining a declaration as to the 
alleged defaults referred to in “3” and “4" above, and from rely- 
ing on such events of default, because it terminated the Agree- 
ment in bad faith and thereafter arbitrarily refused to join with 
TCA to obtí in a ruling on registration of the aircraft. In addi- 
tion, AET is barred from asserting these events of default since 
its termination notice failed to specify such events as required 
by Section 9.2 A of the Agreement 

7. AETs claims as to defaults are moot since regardless of 
whether such defaults occurred TCA’s obligations under the 
Agreement and the Agreement itself would have been terminated 
because the aircraft were not lawfully registrable in the United 
States. 

AETs Claim for Relief 

8. For the reasons stated above AET is not entitled to a 
declaration that TCA was in default under the Agreement. In- 
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stead, TCA is entitled to a declaration that AET in bad faith 
terminated the Agreement and that in any event TCA has no 
further obligations under the Agreement since the aircraft could 
not lawfully have been registered in the United States. 

9. For the reasons stated above AET is not entitled to a 
declaration that it followed prescribed procedures in terminating 
the Agreement In addition, AETs termination notice failed to 
specify defaults “3" and “4” referred to above and such specifica- 
tion was a prescribed procedure under Section 9.2 A of the 
Agreement 


TCA’S COUNTERCLAIM FOR RELIEF 

10. By reason of AETs conduct as described above, TCA 
is entitled to a declaration that the Agreement is terminated, that 
it has no further obligations thereunder, and that it is entitled to 
a refund of advance payments previously made plus interest, 
together with such other and further relief as may be appropriate. 
In the altemative, TCA is entitled to such a declaration because 
the aircraft were not lawfully registrable in the United States. 

Very truly yours, 

Debevoise, Plimpton, Lyons & Gates 
Attomeys for Trans Caribbean 
Airways, Inc. 

320 Park Avenue 
New York, New York 

Of Counsel: 

Rogers & Rogers 
570 Seventh Avenue 
New York, New York 

cc: Smith & Steibel 
Attomeys for Aerlinte 
Eireann Teoranta 
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In the Matter of the Arbitration 
Between 

Aerlinte Eireann Teoran'. a 
and 

Trans Caribbean Airwavs, Inc. 

1310-1038-70 


POST-HEARING MEMORANDUM OF 
TRANS CARIBBEAN AíRWAYS, INC. 

Debevoise, Plimpton, Lyons & Gates 
Attomeys for Respondent 
Trans Caribbean Airways, Inc. 

320 Park Avenue 

New York, New York 10022 

752-6400 

Andrew C. Hartzell, Jr. 

Standish F. Medina, Jr. 

Robert C. Dinerstein 
Of Counsel 

New York, New York 
September 29, 1972 

• * • 

(Gaddis testified that in his opinion it would have been “irre- 
sponsible” for American not to have done so (Gad. 4578), and 
both Wallace (W 3749-50) and Harlan (H 2698) said that, 
under the circumstances, it was the proper course of action.) 
What Overbeck and Lempert could not have anticipated was 
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AETs almost irrational response of ttnninating the entire Agree- 
ment, refusing any further comment to the FAA, and thus pre- 
venting any joint consideration of the issue. 

(3) The Statute and Regulations. The registration require- 
ment is found in Section 501 of the Federal Aviation Act, 49 
U. S. C. § 1401 (Ex. 46), which makes it unlawful to operate 
an aiicraft in the United States unless it is registered by the 
°wi«r, and the owner must be a United Sutes citizen. Under 
Section 47.5(c) of the Regulations (Ex. 47), the term “owner’* 
is defined to include a lessee of an aircraft under a contract of 
conditional sale. 


A basic part of the legislative policy behind the registration 
requirement is known as the principle of “cabotage" (L 2784- 
89) (Gad. 4507-08). It originated in maritime law and, 
simply stated, is that foreign-owned aircraft cannot fly between 
“capes” or points in the same country. The same principle 
underlies Section 1108 of the Fcderal Aviation Act, 15 U. S. C. 
§ 1508, which was discussed in the letter from Eastern’s counsel 
referred to in the footnote on p. 31, supra. See Petition of 
Qantas, 29 Civil Aeronautics Board Reports 33 (1959); Kings- 
ley, Nationality of Aircraft, 3 Joumal of Air Law and Com- 
merce 50,51 (1932); Convention on Intemational Civil Aviation 
(Chicago Convention), December 7, 1944, Art. 7, 61 Stat. 
1182:* cf. Central Verniont Transportation Co. v. Duming, 


u * Article 7 of the Chicago Convention specifically relates to 
cabotage” and provides, in part, that “each contracting State shall 
have the right to refuse permission to the aircraft of other contract- 
uig States to take on in its territory passengers, mail and cargo 
carned for remuneration or hire and destined for another point 
witínn its territory.” More than 120 natíons, including Ireland 
and the United States, have signed the Conventíon. 

Murdoch, after much dodging (M 5496-508), conceded that he 
had lcnown the principle for at least ten year» (M 5508-09). Glecson 
also knew the principle (Gl. 196). So did O’Sullivan (0*8. 384) 
So we believe, did Dargan (Ex. 2) (Gl. 201). In short, AET ofr 
cials, as might be expected of an interaatíonal airline, were well 
aware of the fundamcntal problem. 
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294 U. S. 33, 41 (1935) (“long established national policy to 
restríct . . . foreign control of coastwise shipping”); Marine 
Ca iers Corp. v. Fowler, 429 F. 2d 702 (2d Cir. 1970) (“Like 
all maritime nations ... the United States treats its coastwise ship- 
ping trade as a jealously guarded preserve.”). 

The TCA-AET lease arrangement ran directly contrary to 
the cabotage principle, since an aircraft owned by a foreigner, 
AET, would have been flying on TCA’s U. S. cabotage routes. 
By this method AET, a foreign carrier, would have been using 
domestic commerce (through receipt of rent from TCA) to 
finance the purchase of its aircraft (L 2786-88, 2872-73). In- 
deed, the rental to be paid by TCA was based directly on the 
payments of AETs depreciation and capital charges for the air- 
craft (Gl. 37-38, 176-77) (M 922-23) (Ex. Bl). 

The unrebutted testimony of Gaddis, as well as the FAA 
opinion (Ex. 48), demonstrate that TCA could not lawfully 
register the aircraft because it was not purchasing them under a 
conditional sales contract The payments (that is, rentals) which 
TCA was obligated to make were not “substantially equivalent” 
to the value of the aircraft (that is, the rentals plus the option 
price) (Gad. 4487-93). The option jmce was not nominal, as 
required by the Act and common law (Gad. 4491, 5177), but 
was 115% of the cost of a new and different aircraft. 

In addition, the Agreement was not a finencing transaction 
intended to achieve thc purchase of a chattel (LJ 1701-03.) 
(Gad. 4496); the rental payments were not credited towards the 
purchase príce but instead were added to the totai cost the lessee 
would be required to pay in order to purchase the plane (L 2864- 
66) (LJ 1704); the value of the plane to be purchased was deter- 
mincd not on 

• • • 

demonstrate that the aircraft could be registered. TCA, with 
Amerícan’s help, was prepared to take the aircraft if there was 
any way in which it could lawfully be registered. 
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D. AETs virtually conceded purpose in terminating was 
and is to obtain from TCA, as damages under the Agreement, 
the rents it could not lawfully have obtained under the lease 
because the aircraft could not be registered in the United 
States. AET seeks a ruling in this arbitration that the termina- 
tion was authorized, in order to use that ruling ir. court as a 
basis for claiming damages. Such a ruling for AET cannot possi- 
bly be justified. Furthennore, the result AET seeks would vio- 
late the registration and cabotage principles, since AET would 
be obtaining indirectly as damages what it could never have law- 
fully obtained as rent. 

IV. TCA Is Also Entitled to a Refund 
Of its Advance Pavments, With Interest. 

Because AET wrongfully terminated the Agreement, TCA 
is entitíed to a refund, with interest, of its advance payments of 
$335,000. See Boyce v. Barrett, 258 F. 2d 640 (3d Cir. 1958). 

In the altemative, TCA is entítled to the same relief, with- 
out interest, pursuant to section 13.1 of the Agreement and 
paragraph (6) of Letter Agreement No. 1, since, as stated in 
the FAA opinion oí November 1970 (Ex. 48), the foreign- 

owned aircraft could not lawfully be registered in the United 
States. 

• * • 
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AMERICAN ARBITRATION ASSOCIATION, Administrator 
COMMERCIAL ARBITRATION TRIBUNAL 


In the Matter of the Arbitration 
- between 

Aerlinte Eireann Teoranta 
and 

Trans Caribbean Airways, Inc. 
Case Number: 1310 1038 70 


CLAIMANTS BRIEF 

Smith, Steibel & Alexander 
460 Parlf Avenue 
New York, N. Y. 10022 

• • • 

(Tr. 4571).* By this time the Agreement nad been terminated 
and TCA’s belated tender of performance refused (Exs. GG, 
n). American and TCA could not be concemed about whether 
they would have to take the aircraft in November. On the other 
hand, the CAB dccision on the merger was expected any day. 
Once there was a decision approving the merger, AmericLn’s 
withdrawal from the merger, while legally permissible, would 
obviously be embarrassing. As part of its strategy, therefore, it 
was important for American to secure the FAA decision as soon 
as possible. 

* Any argument that Amerícan wanted the decision for the 
pending arbitration would not explain the urgency of Amtrican’s 
inquirics. The first dcmand for arbitration was not served until 
September 23, and the second demand was not served until October 
15. In both cases, TCA quickly moved for a court stay and secured 
a temporary stay in connection theiewith. The final order denying 
a permanent stay was followed by an appeal and a further interim 
stay in connection with the appeal. 
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IV. The Aircraft Were RegisUable. 

A. FAA Practice. 

Mr. Gaddis’ opinion of Auguit 17, 1970 contains the fol- 
lowing statement (Ex. iO, Gaddis op. pp. 5-6); 

“The Administrator has, as a matter of practice, gen- 
erally treated all teases containing options to purchase 
as conditional sales contracts where they are fUed with 
the Administrator without any prior or accompanying 
request that a formal determination be made as to their 
legal effecL” 

As stated by the Chief of the FAA Aircraft Registry in 1962, 
“this Agency (and its predecessor ) has for years marked tne 
vendee under any such contract as the ‘owner’ of the pertinent 
aircraftn (Ex. BH Robinson 11/6/62 letter, p. 1, emphasis sup- 
plied). This practice was still in effect in 1970, when Irish ter- 
minated the Agreement (Tr. 4661-62, 4853). Under these 
circumstances, this FAA practice is entitled to great weight 
in interpreting the síatute. United States v. Alabama R. R. Co., 
142 U. S. 615, 621, 12 Sup. Ct 306, 35 L. Ed. 1134; Nor- 
wegian Nitrogen Co. v. United States, 288 U. S. 294, 53 Sup. 
Ct 350, 77 L. Ed 796. The rule is well stated in the latter case: 

“True indeed it is that administrative practice does not 
avail to overcome a statute so plain in its commands as to 
leave nothing for construction. True it also is that admin- 
istrative practicc consistent and general'y unchallenged, 
will not be overtumed except for very cogent reasons if 
the scope of the command is indefinite anc' doubtful. 
• • * The practice has peculiar weight when it involves 
a contemporaneous construction of a statute by the men 
charged with the responsibility of setting its machinery 
in motion, of making the parts work efficiently and 
smoothly while they are yet untried and new.” 288 U. S. 
at 315. 
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Mr. Gaddis, aware of the foregoing principle, attempted to 
show that regardless of actual FAA practice, the FAA “policy’ 
changed in 1967 (Tr. 4659-60). However, the documents 
reflecting this supposed change in FAA policy indicate that it 
was nothing more than an ad hoc decision to permit a lessor to 
register an aircraft under a lease containing a fair market value 
option exercisable only at the end of the lease term (Ex. AZ). 
These documents reveal: (1) that the FAA officials who made 
this decision felt tliat the lease was a conditional sale within the 
meaning of the Act; (2) that their decision was permissive rather 
than mandatory; and (3) that one of the primary factors which 
influenced them in permitting registration in the name of the 
lessor was that unless they gave such permission, the entire trans- 
action would probably collapse. In that connection, it was noted 
that “Ti.e Administrator is required to promote the interest of 
civil aviation and action on the Agency’s part that would cause 
this entire transaction to collapse would not be in the interest 
of civil aviation” (Ex. AZ, p. 4). 

That the 1967 decision was permissive rather than manda- 
tory is illustrated by a subsequent transaction of the same nature 
in which Mr. Gaddis’ firm represented one of the parties and in 
which the FAA accepted registration 'n the name of the lessee 
(Exs. BE, BF, BG; Tr. 4900, 5124-25). Moreover, Mr. Gaddis’ 
contention that the 1967 decision effected a change in FAA 
policy was based solely on his own opinion that it would be in- 
consistent” for the FAA to permit registration by the lessor in 
the case of fair market value options exercisable at the end of 
the lease term but to accept registration in the name of the lessee 
in the case of the lrish—TCA leases (Ex. 10, Gaddis op. p. 6, 
Tr. 4789-91). 

Mr. Gadd ' final argument was that in any case where the 
option price is more than a nominal sum the lease cannot qualify 
as a “conditional sales contract” within the meaning of the Act, 
regardless of the amount of rental and regardless of the other 
lease tenns (Tr. 4491-92, 5177). It suffices to note: (1) that 
this theory is inconsistent with the definition of conditional sale 
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ccntained in íh? Act; (2) that it is contrary to FAA interpreta- 
tion (Exs. BH, A2;; and (3) that under this theory the Irish air- 
craft would not be registrable even if the option price were only 
fifiy percent of the actual value of ihe aircraft. 

B- Section 47.43(aX4) of the FAA Regulations is Not 
Applicable. 

TCA has submitted no evidence in support of its contention 
that the Irish—TCA Agreement violates Section 47.43(a) (4) 
of the FAA regulations. There was a genuine option (Tr. 1319, 
1535). There were no additional agreements, “side letters” 
or understandings that the option would not be exercised (Tr. 
349, 1434-35). This obviously is not the type of transaction con- 
templated by Section 47.43 (a) (4). 

C. The FAA Opinion of November 3, 1970 is Not Controlling. 

The only possible ground on which TCA might reasonably 
seek to íest its registrabihty argument is the FAA opinion of 
November 3, 1970 (Ex. 48). For tne reasons set forth below, 
any reliance on that opinien is misplaced: 

(1) The opinion is based upon a one-sided, distorted presen- 
tatíon of the facts (Ex. 10). 


(2) The request for the opinion was accompanied by a 
brief and an oral argument against registration (Ex 10- Tr 
4398-4400, 4819-20). 

(3) The fact that FAA Center Counsel in Oldahoma City 
and the FAA Gener.J Couosel’s office in Washington—both 
interpretmg the same statuie and same regulations—came up 
with two opposite opinions illustrates that the law on rígistra- 
tion is not black and white. Indeed it confirms that there is no 
law on registration. Mr. Gaddis admitted inat he found no 
legislative histoiy or cases interpreting the term “conditional 
sale” under the Act (Tr. 4649). 
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Supplementa! Affidavit of Ludwig A. Saslcor 

UNITED STATES DISTRICT COURT 

SOUTHERN DlSTRICT OF NeW YORK 
73 Civ. 309 Judge Wyatt 


American Airlines, Inc., 

Plaintiff, 

against 

Aerl.nte Eireann Teoranta, 

Defendant. 


STATE OF NEW YOkK ) 

COUNTY OF NEW YORK < 

Ludwig A. Saskor, being duly sworn, deposes and . ays: 

1. I am a member of the firm of Smith, Steibel & Alrxander, 
attomeys for defendant. My moving affidavit of February 6, 
1973 was submitted in support of .defendant’s motion under Rule 
12 of the Federal Rules of Civil Procedure to dismiss the com- 
plaint 

2. On February 22, 1973, the day prior to the retum d-Ue 
of defendant’s motion to dismiss the compls' % we were served 
with an amended complaint. A copy thereof is annexed hereto as 
Exhibit A. For purposes of comparison, a copy of the Original 
complaint is annexed hereto as Exhibit B. 

3. Although the Amended complaint purports to allege 
several additional caases of action, all of the causes of action in 
both pleadings arise out of the same set of facts and seek as the 
ultimate result to prevent deíendant from enforcing an arbitration 
award dated January 3, 1973 (as to which cffendant’s applica- 
tion to confirm and plaintiff’s appLicadon to vacate are presently 


Item 4 









A 124 


Supplemental Affidavit of Ludwig A. Sasltor 

UNITED STATES DISTRICT COUPT 

SOUTHERN DlSTRICT OF NeW YORK 
73 Civ. 309 Judge Wyatt 


American Airlines, Inc., 

Plaintiff, 

agaiost 

Aerlinte Eire ann Teoranta, 

Defendant. 


State of New York 
COUNTV OF NEW YORK 



Lutwig A. Saskor, being duly swom, deposes and says: 

t. I am a member of the firm of Smith, Steibel & Alexander, 
attome>3 for defendant. My moving affidavit of February 6, 
1973 was submitted in support of defendant’s motion under Rulé 

12 of the Federal Rules of Civil Procedure to dismiss the com- 
piaint 


2. On February 22, 1973, thc day prior to the retum date 
°f defendant’s motion to dismiss the complaint, we were served 
with an amended complaint A copy thereof is annexed hereto as 
Exhibit A. For purposes of comparison, a copy of the Original 
complaint is annexed heneto as Exhibit B. 

3. Although the Amended complaint purports to allege 
several additional causes of action, all of the causes of actíon in 
b°th pleadings arise out of the same set of facts and seek as the 
ultímate result to prevent defendant from enforcing an arbitratíon 
award dated January 3, 1973 (as to which defendant’s applica- 
tion to confinn and plaintiff’s apjriicatíon to vacate are p reaen tíy 
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under consideralion by the New York Supreme Court). All of 
the grounds of defendant’s motion to dismirs the Original com- 
plaint are equally applicable to the Amended complaint. Defend- 
ant therefore requests that its motion to dismiss the Original com- 
plaint be deemed to apply to the Amenied complaint, and that 
this supplemental affidavit be considered in connection therewith. 

4. This atndavit will deal with the Amended complaint by 
reference to the various causes of action, in numerical order. 

First Cause of Action 

5. The factual allegations underlying the fírst cause of action 
in both the Original complaint and Amended complaint are sub- 
stantially the same. The main difference is in the conclusory alle- 
gations: paragraph “13” of the Original complaint alleges that 
“enforcement of the arbitrators’ award” would be in violation of 
the Federal Aviation Act and permit defendant to benefit from 
a contrar? ihe performance cf which would have been unlawful 
and contrary to public policy, whereas the Amended complaint 
alleges in paragraph “16” that because of provisions of the Fed- 
eral Aviation Act and public policy considerations defendant “was 
not and is not lawful'y entitled to •'cceive rentals or other pay- 
ments from or relating ?o the use of iu> aircraft in United States air 
commerce, or to be awarded such rentals or other payments, or 
damages with respect thereto.” 

6. The phrasing of the foregoing conclusory language in 
the Amended complaint appears to have been borrowed from the 
prayer for relief in the Original complaint, which in pertinent 
part asked this Court j declare “that AET may not recover any 
damages or rentals from American or TCA as a result of any 
default by TCA under the Agreement... 

7. Thus the fírst cause of action in both complaints is essen- 
tially the same, and no additional comtrents need to be made 
herein. 
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8. In paragraphs “5” and “10” of the Amended com- 
plaint, plaintiff incorporates by reference two of the three ex- 
hibits which formed part of the Original complaint. However, 
paragraph “ 14” of the Amended complaint, which refers to the 
FAA opimon of November 3, 1970 in language identical to that 
found in paragraph “li” of the Original ccmplaint, fails to in- 
corporate by reference the copy of the FAA opinion which was 
annexed as the third and last exhibit to the Original complaint. 
So as to cuie this apparent oversight, a copy of the FAA opinion 
is annexed hereto as Exhibit C. 

Second Cause of Action 

9. The second cause of action is based on an allegation 
which was made iu paragraph “7” of the Original complaint in 
abbreviated form, although the Original complaint did not set 
up that allegation as a separate cause of action. Thus all of the 
grounds for dismissing the Original complaint are equaliy appli- 
cable to the second cause of action of the Amended complaint 
In addition, the following additional grounds exist for dismk<ing 
the second cause of action of the Amended complaint: 

(a) Paragraph “18” of thc Amended complaint alleges (in- ' 
correctly) that under the agreement “if, notwithstanding the best 
efforts of AET and TCA, the aircraft may not lawfully be reg 
istered with the FAA, the Agreement shall be of no further force 
and effect” Thus under plaintiiFs own version of the agreement, 

a condition of termination on this ground was that TCA and 
defendant use their best efforts to register the aircraft. There is 
no allegation that such best efforts were used, or that inability to 
register the aircraft was “notwithstanding” any such best efforts. 
The second cause of action therefore fails to state a claim on 
which relief can be granted. 

(b) A copy of the agreement is attached to the Original 
complaint and incorporated by reference in the Amended com- 
plaint Ser.tion 6 of Letter Agreement No. 1 (wnich is on the next 
to last page of Exhibit A of the Original complaint) does not 
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say what paragraph “18” of the Amended complaint alleges it 
says. However. the provisions concermng termination on ac- 
count of inabiiity to register the aircraft are contained in Exhibit 
A to the Original complaint and therefore may be considered 
ós having been correctly alleged in the Amended oomplaint, 
v'hich incorporates that exhibit by reference. An examination 
of these provisions again establishes that the second cause of 
action fails to state a claim on which relief can be granted: 

(i) Exhibit A to the Original complaint consists of 
three documents: (1) the basic agreement, which pro- 
vides in effect that the parties will enter into aircraft 
leases; (2) the aircraft lease form, which the parties have 
agreed will be the form of the leases they will enter into; 
and (3) Letter Agreement No. 1, which is in etfect a 
supplement to the basic agreement Section 19.2 of the 
lease form provides in pertinent part that “If notwith- 
standing TCA’s best efforts and for reasons beyond its 
control,” TCA “is unable to effect registrauon of the 
Aircraft” and 

“as a "esult of any of the foregoing (provided that any 
such inability has not resi lted from TCA’s breach of 
its obligations under this Lease), the Aircraft is 
grounded and the time during which the Aircraft can- 
not be operated by TCA continues for a period of 
more than 10 days and AET has reasonably estimated, 
after consultation with TCA, that TCA will not be 
able to cure such condition within 30 days from the 
date that such inability commenced, AET shall have 
the right to have the Aircraft redelivered to it within 
2 days after serving written notice thereof on TCA 
whereupon this Lease shall terminate and TCA shall 
have no further liability hereunder. In the event that 
AET does not exercise its ríght to have the Aircraft 
redeUvered and such inabiUty continues for a period of 
30 days, this Lease shaU automatically terminate and 
neither party shaU have any further UabiUty to the 
other hereunder. • • •” 


■N 

- 1 - 
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(ii) Section 6 of Letter Agreetnent No. 1 provides 
in pertinentjpart: 

* * “J' oí events stipulated in Section 19.2 

of Exhibit 1 of the Agreement occur and as a result of 
which the lease for the Initial Period is cancelled and, 
if AET and TCA, notwithstanding their best efforts, 
are unable to cure the relevant condition, the Agree- 
ment shall terminate under the conditions provided for 
in Section 13.1 of the Agreement.” 

(in) Thus, reading Section 19.2 of the lease form and 
Section 6 of Letter Agieement No. 1 together, a number 
of conditions must be met before the agreement “comes 
to nn cnd on account of TCA’s inability to register the 
aircraft: (1) TCA must actually attempi to register the 
aircraft, and faU in that attempt; (2) TCA’s inabihty to 
register the aircraft must be “notwithstanding TCA’s best 
efforts ; and (3) TCA’s inability to register the aircraft 
must be “for reascns beyond its control”; and (4) TCA’s 
inability to register the aircraft must not have resulted 
from TCA’s breach of its obligations under the lease; and 
(5) the aircraft must be “grounded” as a result of such 
inability to register it; and (6) the inability to register the 
aircraft must continue for a period of thirty days; and (7) 
TCA and defendant must exercise their best efforts to cure 
the defect which prevented TCA from registering the air- 
ora ft> an< l unaMe io do so; and (8) such inabiLity to 
register the aircraít inust result in cancellation of the lease 
for the Initial Period. 

(iv) The Amended complaint fails to allege that all 
of the foregoing conditions o'otained. It fails to allege 
that any of these conditions obtained. Indeed from the 
allegations of the Amended complaint it affirraatively 
appears that these conditions did not obtain. The second 
cause of action simply does not state a claim for relieving 
TCA of its obligations pursuant to these contractual pro- 
visions. 
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(c) Finally, one of the foregoing conditions was litigated 
in the arbitration and there determined adversely to plaintiff. 
That condition is TCA’s exercise of best efforts. One of the 
issues submitted to the arbitrators under defendant’s demand for 
arbitration (Moving Affid. Ex. D) was whether TCA was in 
default under the agreement in: 

“3. Failure and refusal to use its best efforts to promptly 
obtain all required rcgistrations with and approvals of 
governmental agencies;” 

On this issue, the arbitrators found in their award: 

*1 —There was an event of default on the part of Trans 
Carirbean Airways, Inc., hereinafter referred to 
as Respondent, as of September 2, 1970 (the date 
of cermination by Aerlinte Eireann Teoranta, 
hen.inafter referred to as Claimant) on the grounds 
of: 

* * * 

“c) Respondent’s failure to use its best efforts to 
register the Aircraft;” 

The foregoing determination that TCA did not use best efforts is 
res judicata, and plaintiff cannot seek a contrary determination 
in this Court. 

Third Cause of Action 

10. Paragraph “21” of the Amended complaint is the same 
as paragraph “16” of the Original complaint. In the Original 
complaint this allegation was part of the second cause of action, 
which alleged that defendant suffered no damages because of 
TCA’s defaults since performance of the agreement “became 
impossible” on November 3, 1970, the date of the FAA opinion, 
and thus was still impossible one week later on November 9 
when rentals under the agreement would have commenced. 
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Essentíally the same allegatíon is found in paragraph “22” of the 
Amended complaint, which alleges in pertinent part that “at all 
times prior to and after November 9, 1970 registration of the 
AET aircraft in the name of TCA could not be lawfully effected 
and was legally impossible." 

11. Basically, the only difference between the third cause of 
action in the Amended complaint and the second cause of action 
in the Original complaint is that jrfaintiff has rephrascd the con- 
clusory allegatíons. In the Original complaint plaintiff alleged 
that due to the foregoing alleged facts, defendant “suffered no 
damages.” In the Amended complaint plaintiff alleges that due 
to the same alleged facts, there was “a failure of a basic conditíon 
oí the agreement." If any cause of actíon is alleged, it is the same 
cause of action in both cases. 

12. To the extent that the third cause of actíon of the 
Amended complaint may be different from the second cause of 
actíon of tiie Onginal complaint, it is nothing more than a restate- 
ment of the second cause of actíon of the Amended complaint. The 
observatíons herein with respect to the latter cause of actíon 
apply with equal force to the third cause of actíon. 

Fouxth Cause of Action 

13. The fourth cause of action alleges that because TCA’s 
defaults were neither material nor substantíal and because TCA 
immediately offered to remedy these defaults, defendant’s termi- 
nation of the agreement was “improper.” As a foundatíon for 
those aUegations, the fourth cause of actíon aUeges in paragraphs 
“25” and “26” that the issue of ^hether or not defendant was 
entitled to terminate w?s expressly excluded under the arbitratíon 
clause of the agreement and was not submitted to the arbitrators 
for determinatíon, and that the arbitrators made no finding or 
determinatíon as to whether defendant was entítied to terminate 
the agreement. The u n sta t ed conclusion which plaintiff draws 
from thcse aUegations is that plaintiff is free to submit to this 

Item 4 







A 13 i 


Supplemental Affidavit of Ludwig A. Sasko «• 

Court the question of whether defendant had the right to termi- 
nate the agreement. 

14. The foregoing allegations are a combination, in reverse 
order, of (a) arguments pfevicusly made to the New York Su- 
preme Court on TCA’s motion to stay arbitration, and (b) argu- 
ments previously made to the arbitrators. 

15. In paragraphs “17”, “18” and “22” of its amended peti- 
tion for a stay of aÁitration and declaratory judgment (Moving 
Affid. Ex. E), TCA alleged: 

“• • • Section 9.2, a copy of which is attached hereto as 
Exhibit J and made a part hereof, provides in part that 
‘If one or more events of default enumerated in Section 
9.1 shall occur, and while such event of default shall be 
continuing, then and in any such event . . .' AET may 
take certain action and seek certain remedies as set forth 
in said Section. These remedies, some of which are un- 
conscionable, include among other things, immediate 
repossession of the aircraft, and immediate collection of 
various rents and expenses. In addition, Section 9.2 
states that AET may enforce its rights *by any action, suit 
or proceeding (in equity or at law) ....’ 

“18. Since Section 13.7 of the Agreement excepts from 
arbitration the matters referred to in Section 9.2, there 
was no agreement Itetween the parties to arbitrate the 
issue of whether an event of default had occurred, or was 
continuing, so as to give rise to the remedies provided 
in Section 9.2 of the Agreement nor was there any agree- 
ment between the parties to arbitrate the validity and 
enforceability of such remedies. 

• • • 

“22. The Agreement specifically excludes from arbitra- 
tion the issues of (i) whether a default has occurred or 
is continuing for purposes of Section 9.2 thcreof, and 
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(ii) the validity and enforceability of the remedies pro- 
vided in Section 9.2. * * *” 


16. A copy of the affidavit which defendant submitted in 
opposttion to TCA’s amended petition (excluding exhibits) is 
annexed hereto as Exhibit D. In paragraphs “6”, “9” and “10” 
of its opposing affidavit, defendant pointed out that the reason 
íts remedies were not subject to arbitration is that once there 
was a finding of default, defendant’s remedies followed auto- 
maticaUy under the agreement and were spelled out by the agree- 
ment; and therefore no dispute could arise as to defendant’s 
remcdies. Defeudant’s argument was accepted by the New York 
Supreme Court, which stated in its decisim (Moving Affid. Ex 
H,p. 3); 

The only matter which is not subject to arbitration 
under the agreement is the question of what remedies 
AET may pursue, AET being given the express rights 
under the agreement to exercise specified remedies in the 
event of default and, if necessary, to enforce same in a 
court of law.” (Emphasis supplied) 


17. Thus the clear ruling, by which plaintiff is now bound 
is that once there has been a finding of TCA’s default, TCA may 
not question defendant’s right to pursue the remedies which are 
provided for in the agreement in the event of such default 


18. The further allegations in paragraphs “25” and “26” of 
the Amended complaint that the issue of whether or not defend- 
ant was entitíed to terminate “was not submitted” to the arbitra- 
tore for determinatíon and that the arbitrators did not determine 
this issue are contradicted by TCA’s Answering Statement and 
Counterdaim ín the arbitration and in its opening and closinc 
bnefs. The claim that defendant’s termination of the agreement 
was improper” was squarely presented to th'e arbitrators as a 
complete derense to defendant’s claim and in support of TCA’s 
countcrclaim m the arbitration. Thus TCA alleged in its An- 
swering Statement (Moving Affid. Ex. L): 
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“1. Denies that it v/as in default under the Agreement 
on September 2, 1970 with respect to payment of the 
$85,000 due July 1, 1969, since: 

• « • 

“(b) upon receipt of AETs termination notice on 
September 2, 1970, which TCA treated as a new 
demand for payment, TCA immediately tendered the 
$85,000 to AET, but AET rejected the payment 

“2. Denies that it was in default on September 2, 1970 
with respect to executing the lease tendered by AET for 
the first aircraft sincc: 

• * * 

“(b) on September 4, 1970, within the period per- 
mitted by the Agreement, TCA executed the lease, but 
AET rejected said lease; and 

* * * 

“Additional Defenses 

“5. AET is estopped from obtaining a declaration that 
TCA was in default for the reasons referred to in ‘1’ anH 
‘2’ above, and from relying on such events of default, 
since AET acted in bad faith in terminating the Agree- 
ment. • * * AET in bad faith terminated the Agreement 
on September 2, 1970, using as an excuse to cloak its 
real reasons the alleged technical defaults referred to in 
T and ‘2’ above. • • • 

“6. AET is estopped from obtaining a declaration as to 
the alleged defaults referred to in ‘3’ and ‘4’ above, and 
from relying on such events of default, because it termi- 
nated the Agreement in bad faith * • * 

u AET’s Claim for Relief 

“8. • • • TCA is entitled to a declaration that AET in 
bad faith terminated the Agreement • • • 
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u TCA’s Counterclaim for Relief 

10. By reason of AETs conduct as described above, 
TCA is entitled to a declaration that the Agreement is 
terminated, that it has no further obligations thereunder, 

19. The arbitration award found that TCA was in default 
and that defendant foUowed the proper procedures in tenninating 
the agreement. In addition, it dismissed TCA’s counterclaim, and 
hdd that the award was “in fuU settlement of aU claims and 
counterclaims submitted to this Arbitration.” Thus the foregoing 
contentions of TCA were rejected by the arbitrators, and that 
determination is res fudicata. 

20. Prior to submitting these issues to a*i)itration, TCA had 
attempted to raise the same issues in the New York Supreme 
Court In that part of its amended petition which sought a 
declaratory judgment, petitioner alleged in pertinent part (Mov- 
mg Affid. Ex. E, paras. 25-26): 

“25. By reason of the foregoing AET wrongfuUy and 
m bad faith tenninated and repudiated the Agreement 
“26. A case and controversy exists between TCA and 
AET as to AETs rights to terminate and repudiate the 
Agreement and as to the rights of TCA as a consequence 
°f sa id termination and rcpudiation.” 

21. The New York Supreme Court held that these issues 
were covered by the arbitration clause in the agreement and 
should be submitted to the arbitrators. The Court stated (Movine 
Afiid. Ex. F, p. 3): 

“In what amounts to a second cause of action, petitioner 
seeks a declaratory judgment that AET wrongfuUy ter- 
minated and repudiated the agreement’ and that by reason 
thereof, petitioner is under no obligation to AET there- 
under, and is entitled to certain damages thereunder. 


i 
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“This claim is cover^d by the arbitratíon clause and is for 
the arbitrator to detennine.” 

22. TCA’s subsequent submission of these issues to the 
arbitrators was in accordance with the foregoing decision. 

23. The fourth cause of actíon therefore must fall for three 
reasons: (a) it has aleady been determined by another court 
that once there has been a finding of default TCA cannot chal- 
lenge defendant’s right to pursue the remedies which are provided 
for in the agreement in the event of such default; (b) the New 
York Supreme Court previously ruled that the issues sought to 
be raised by the fourth cause of actíon were subject to arbitratíon; 
and (c) the issues sought to be raised in the fourth cause of actíon 
were in fact raised in the arbitration and there determined ad- 
versely to plaintiff. 


Fifth Cause of Action 

24. The fifth cause of actíon appears to be a variatíon on 
the fourth cause of action, with the added allegatíon that because 
the agreement provides for terminatíon for defaults which are 
not material or substantíal and provides for excessive damages, 
Section 9.2 of the agreement is unenforceable under New York 
law as a penal provision. 

25. Those provisions of the agreement which give defendant 
the nght of termination in the event of specified events of deftult 
go to the heart of the agreement. In alleging that these provisions 
are unenforceable as penal provisions, plaintíff is attacldng the 
entíre agreement. 

26. The agreement was no different in September 1970, 
when defendant first demanded arbitratíon and plaintifFs prede- 
cessor moved to stay arbitratíon, than it is now. Surely TCA 
did not think that defendant was submitting to arbitration the 
questíon of TCA’s default and the questíon of whfether defendant 

Item 4 




A 136 


Supplemental Affidavit of Ludwig A. Sashor 

k“ OWed ^ PI T r P r ° Cedures in terminating the agreement, 
mere y as an academic exercise. TCA knew, as the agreement 

°“ Ce U W3S that there was an 

* ° f ‘! efault at ^ Ume of termination, then defendanf» 
í Dg temiination “d the right to collect rentaU 
(subject to credits and adjustments where the aircraft is leased 

CameT c ° r “*** by defendant ) foUowed automaticallv 
Dn n der fi th f Ctermsofthea 8 reem ent. IfTCAfeltthattheseremediw 
consbtuted a penal provision and were unenforceable under New 

. ° rk la ^*. thls lssue should have been raised on TCA’s motion 
stay arbitration and in its accompanying request for a declara- 

tory judgment that it had no further obligation to defendant 
under the agreement 

2’. TC A in fact did allege in i B amcnded petidon on itt 
mooon to atag atb.trauon (Moving Affid. Bt. E, para. 17). aa it 
aueges in the nfth cause of action, that: 

“Said Section 9.2... provides in part that ‘If one or more 
events of default enumerated in Section 9.1 shall occur 
and while such event of default shall be continuing, then’ 
and m any such event...’ AET may mlce certain action 
and seek certain remedies as set forth in said Section. 
TTiese remedies, some of which are unconscionable, in- 
clude among other things, immediate repossession of the 
aircraft, and immediate collection of various rents and 
expenses.’’ (Emphasis supplied.) 

However, TCA failed to assert that btcause of the foregoing, the 
agreemeni (or defendant’s remedies thereunder) was unenforce- 


28. The New York Courts having determined that the issues 
sought to be raised by TCA’s request for a declaratory judgmín“ 
were «ssues which should be determined by the arbitrators TCA 
proceeded seek in the arbitration the same relief which it had 
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sought in its request for a declaratory judgment, namely, a 
declaration that it had no further obligation to defendanl under 
the agreement and that it was entitled to a refund of advance 
payments made thereunder. One of the two grounds for this 
requested relief was, as alleged in the fifth cause of action, that 
defendant improperly terminated the agreement (the other 
ground being that the aircraft w;re not lawfully registrable in 
the United States). 

29. Again, however, though it coutended that defendant was 
not entitled to terminate the agreement, TCA did not ask the 
arbitrators to find that the agreement (or the remedies given to 
defendant thereunder) was unenforceable. Indeed TCA tacitly 
conceded the enforceability of the agreement and defendanfs 
remedies thereunder in the following statements from its Answer- 
ing Statement and Counterclaim (Moving Affid. Ex. L., p. 4) 
and its Post-Hearing Memorandum (Moving Affid. Ex. M, p. 
55): 

Answering Statement: 

“In this proceeding AET seeks a declaration as to TCA’s 
defaults in order to hold TCA responsible for damages 
under the Agreement...” 

Post-Hearing Memorandum: 

“D. AET» virtually conceded purpose in terminating, 
was and is to obtain from TCA, as damages under the 
Agreement, the rents it could not lawfully have obtained 
under the lease because the aircraft could not be regis- 
tered in the United States. AET seeks a ruling in this 
arbitration that the termination was authorized, in order 
to use that ruling in court as a basis for claiming damages. 
Such a ruling for AET cannot possibly be justified. Fur- 
thermore, the result AET seeks would violate the reg- 
istration and cabotage principles, since AET would be 
obtaining indirectly as damages what it could never have 
lawfully obtained as rent.” 
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*°- Iís predecessor having thus failed to raise prior to the 
arbitration the issues sought to be raised in the fifth cause of ac- 
tion, and havmg proceeded to arbitration under this supposediv 
unenforceable agreement and again not raised these issues, plain- 

^biU-ati^ CStOPPCd to raise thcsc after the 


3í. There is also an additional ground on which plaintiff 
is estopped from seeldng to raise this issue. In Section 11 of the 
agreement, a copy of which is aimexed hereto as Exhibit E, TCA 
made afl5rmative representations, warranties and covenan’ts, in- 
cludmg the following: 


“Section 11: Representations and Warranties of 
TCA 

‘TCA represents, warrants and covenants to AET: 

' » » 

. ** * * ^ ls agreement and any lease to be entered 
mto pursuant hereto ... constitute and will constitute 
the valid and binding obUgation of TCA enforceable in 
accordance with their terms. 

“11.3—There is to its lcnowledge no law, govemmental 
rulc, regulation or order... which would be contravened 
by the execution, deUvery or performance by TCA of the 
terms of this agreement and any lease to be entered into 
pursuant hereto. 

• • * 

“11.6—Neither the execution nor delivery of this Agree- 
ment or any lease entered into pursuant hereto nor ful- 
fillment of or compUance with the terms and provisions 
tnereof wiU contravene any provision of law • • *” 


32. PlaintiflTs predecessor having made the foregoing af- 
finnative reprcsentations, warranties and covenants, plaintiff is 
now estopped from claiming that they are false. 
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\ 

33. In summarv. phinttfi eleventh hmir attfmp » tr> (hf 
defects in its Original complaint is ineffective. The fytinl alle- 
gations in both complaints are substantially the same, and nHHing 
new conclusory allegations adds nothing. If the Original com- 
plaint should have been dismissed (as plaintiff implicitly con- 
cedes by its service of an Amended complaint), the Amended 
complaint should also be dismissed. In any event, whatever addi- 
tional arguments may have been made in the Amended complaint 
are arguments which either were raised or should have been 
raised on TCA’s motion to stay arbitration or in the arbitration 
proceeding itself. The New York Supreme Court, where pain- 
tiffs predecessor in interest first sought a stay of arbitration anrf 
where plaintiffs application to vacate the arbitration award is 
presently pending, is the proper forum, and that proceeding 
the proper proceeding, for determining any issues conceming 
the arbitration award. Plaintiffs attempt to collaterally «ttqrV 
the arbitration award in this Court, though skillfully formulated, 
must fail. The Amended complaint and the action should be 
dismissed, without leave to serve a further amended complaint. 

Wherefore, it is respectfuUy requested that the Amended 
complaint and the within action be dismissed, without leave to 
serve any further Amended complaint. 

Ludwig A. Sasror 
Ludwig A. Saskor 

(Swom to by Ludwig A. Saskor on February 28, 1973.) 
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Amended Complaint (see supra at A 3-10) 
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Complaint (see supra at A 58-62) 
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department of transportation 
federal aviation administration 


Washington, D. C. 20590 

November 3,1970 
Preston G. Gaddis n, Esq. 

Crowe, Dunlevy, Thweatt, Swinford, 

Johnson & Burdick 
Attomeys and Counselors at Law 
100 Park Avenue Building 
Oldahoma City, Oldahoma 73102 


Dear Mr. Gaddis: 


an ^ to y° ur letter of 21 August 1970 concerning 

° f 8 t Fcbruai y 197 ° invdving leases of^ft 
hetweca Aerlinto 

C8S ? r : Md Trans Caribbean Airways, Inc. 
(TCA), lessee. You ask m effect whether the aircraft, while un 
to^ ^TCA, wju digible (or u. S. «giaruionta tenZ 
^TCAMoWKrunder!Ms.501(b)(l)ainU01 (I6)(b)ofthe 

FotoJ Aviabon Aa oí 1958 and Federd Aviabon Repiadona 
Part 4., especially §§ 47.5(c) and 47.43(a)(4). 

J? ^ ve rcvto wed what appcar to us to be the pertinent pro- 
5S12 t A reS,Ud ExWbit 1 thereto entE 

grCCment With to Purchase" (unex- 

Na 1 t b crcto °f the same date, and 
a draft Aircraft Leasc Agreement With Option to Purchase” 

ldCDtÍCal With ‘ ,Exhibit l " We understand and 
ínterpret these provisions as follows: 


M lníHni ? TCA one ( plane No - 1) for an 

to AET to 15 May 1971, and 

15 October LT^m^ ^ T subse< l uent P»* 0 * between 
in. “ d í? V ay ’ annUall y (the Iast such period thus end- 

g 15 ^ 1975 >’ but limited to 10 months for both aircraft in 
any such penod. Separate “Aircraft Lease AgrcementC pS 
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Exhibit 1, are to be entered for each of such “available periods." 
Letter Agreement No. 1 gives TCA an option to renew the Agree- 
ment, under specified conditions, for an aHHitin n»» term of five 
years. 


2. The lessee is required to make monthly payments com- 
puted as a function of the total cost of the aircraft an intemrt 
charge and equalized for all leases. Pending calculation the 
monthly charge for each aircraft is £280,000. 

3. While on lease to TCA, the aircraft must bear a con- 
spicuous name plate stating that AET is the owner of the air- 
craft 

4. The lessee is granted an option to purchase the aircraft 
during any of the lease terms. In order to exercise the option the 
lessee must pay a sum equai to 115% of the cost of a new air- 
craft oí similar type to be ascertained from Boeing Company 
within 60 days prior to the commencement of the respective lease 
term, plus any rental payments theretofore made or due on the 
respective aircraft 

5. Any “Aircraft Lease Agreement With Option to Pur- 
chase” is to terminate in the event that TCA is unable to obtain 
United States registration of the aircraft. If this causes cancella- 
tion of the lease for the Initial Period and the relevant condition 
cannot be cured, the entire Agreement terminates. 

For present purposes we assume that all relevant provisions 
are valid under the law of New York which govems the Agree- 
ment 

F. A. R. § 47.5(c) provides that the “owner” in whose name 
an aircraft must be registered under § 47.5 (b) includes “a lessee 
of an aircraft under a contract of conditional sale.” Conditional 
sale is defined, as far as here pertinent, in sec. 101 (16) (b) of the 
Federal Aviation Act as 
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(b) Any contract for the bailment or leasing of an air- 
craft... by wbich the bailee or lessee contracts to pay as 
compensation a sum substantíally equivalent to the value 
thereof, and by which the bailee or lessee is bound to be- 
come, or has the optíon of becoming, the owner thereof 
up°n full compliance with the terms of the contract...” 

Under the contract, the compensatíon payable in case of ex- 
.«ise of the purchase option is 115 percent of the then new value 
o tíie aircraft Yet only Plane No. 1, at the beginning of tbe “In- 
ítíal Period,” will be new and Plane No. 2 will be about half a 
year old when first leased, if contemplated deliveiy schedui.-s are 
met Thereafter bcth aiiplanes will of course become successively 
older, so that the discrepancy between their market value and tho 

115 percent of new value may be expected to correspondingly in- 
crease. 

In additíon, the sum paid by a lessee as “compensatíon” 
withm the meaning of sec. 101(16) has been held to include 
rental payments rcquired by the term of the contract prior to ex- 
ercise of the optíon. The “compensatíon” would therefore in- 
crease by the rental payments made during each lease agreement 

The significant facts on this case appear to militate against 
treatíng as effecting a conditional sale the agreements, which the 
parties have identífied as constítuting a lease or leases of the air- 
craft The agreements contemplate a notíce of ownership affixed 
to the aircraft which would contradict the registratíon in the name 
TCA as owner; a períodic transfer and retransfer of possession 
more characteristíc of a series of short-term lease arrangements; 
and a payment for the exercise of the optíon probably exceeding 
the value of the aircraft (to an increasing extent with the 
passage of time) and affording no credit for prior rental nav- 
meúts. 

In the circumstances we have concluded that the agreements 
you have fumished us should not be treated as affecting a condi- 
tional sale of the aircraft to TCA for purposes of registratíon. 
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Inasmu-h as, under our conclusion, TCA would not be con- 
sidered the owner of the aircraft for rcgistration purposes, it is 
unnecessary to consider further whether registraticm to TCA 
would be invalid under Section 47.43 of the Federal Aviation 
Regulations. 

We are furnishing you this opinion, solely on the basis of the 
materials you have fumished us, because of your interest in the 
matter as counsel for American Airiines which, you have adviscd, 
would succeed to TCA’s interest in the agreements by reason of 
an impending merger with TCA. A copy of this letter is being 
sent to Stephen L. Babcock, Esquire, 1100 Connecticut Avenue, 
N. W., Washington, D. C. 20036, who, we understand, is acting 
as counsel for AET in the matter of this Agreement. 

Sincerely, 

Oscar Shienbrood 
Oscar Shienbrood 

Acting Associate General Counsel 
General Legal Services Division, GC-10 
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SUPREME COURT OF THE STATE OF NEW YORK 

C0UNTY OF NEW YoRK 

Index No. 16308/1970 


In The Matter of The Application of 
Trans Caribbean Airwavs, Inc., 

Petitioner, 

For A Judgment Staying The Arbitration Commenced By 
Aerlinte Eireann Teoranta, And For A Declaratory Judgment 

against 

Aerlinte Eireann Teoranta and American 
Arbitration Association, Inc. 

Respondents. 


State of New York \ 

COUNTY OF NEW YORK 

Leonaro H. Steibel, being duly sworn, deposes and says: 

1. I am an attomey at law and member of the firm of Smith 
and Steibel, attomeys for respondent Aerlinte Eireann Teoranta 
(“AET”). I submit his aflSdavit in opposition to petitioner’s mo- 
tion to stay arbitration and for a declaratory judgment. 

Arbitrability of the Dispute 

2. The dispute between the parties arises under an agree- 
ment of February 8, 1968 which provides, in essence, for peti- 
tioner to lease from AET, with optíon to purchase, two Boeing 

Exhibit D to Item 4 




A 147 

Exhibit D 
Opposing Affidavit 

1A1 jet aircraft over a five-year period (“the Agreement”). 
The petition admits that the Agreement contains an arbitration 
clause. AET terminated the Agreement on September 2, 1970 
on the ground that petitioner was in default thereunder. A copy 
of AETs notice of termination is annexed hereto as Exhibit A. 
On or about September 4, 1970, petitioner sent a cable to AET 
in which petitioner aclcnowledged receipt of said notice and, 
in the words of the petition, “denied it was in default and con- 
firmed its willingness to perform its obligations under the Agree- 
ment”(Petition, para. 11). A copy of said cable is annexed 
hereto as Exhibit B. Thereupon, after further communications 
between the parties in which each side reiterated its position 
(copies of said communication are uinexed hereto as Exhibits 
C-1 through C-4,) AET submitted the dispute to arbitration. 

3. As is clear from the notice of termination and peti- 
tioner’s response thereto, the dispute between the parties is 
whether or not petitioner was in default under the Agreement. 
If petitioner was in default, AET had the ríght to terminate the 
Agreement. If petitioner was not in default, AET did not have 
the ríght to terminate the Agreement. Section 9.1 of the Agree- 
ment, a copy of which section is annexed hereto as Exhibit “D”, 
specifies those acts or omissions of petitioner which constitute 
an “event of default” under the Agreement. After specifying 
such “events of default”, section 9.1 concludes with the follow- 
ing language: 

“then in the happening of any of the foregoing 
Events of Default AET shall have the remedies set forth 
in section 9.2.” 

4. Section 9.2 of the Agreement, a copy of which section is 
annexcd hereto as Exhibit “E”, then goes on to provide for AET’s 
remedies where there has been an “event of default.” The 
language of said section 9.2 starts out as follows: 
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“Section 9.2 —Remedies 

“If one or more events of default enumerated in sec- 
tion 9.1 shall occur, and while such event of default shall 
be continuing, then in any such event:” 

The balance of Section 9.2 then specifies what these remedies are. 
Included among these remedies are the right to terminate the 
Agreement (para. “A"). After specifying these remedies, said 
section 9.2 then provides, at page 9-10 of the Agreemcnt: 

“In addition, AET may proceed to protect and en- 
force its rights by any action, suit or proceedings (in 
equity or at law) whether for specific performance of 
any covenants or agreement or in aid of the exercise of 
any power granted by this Agreement.” 

5. The arbitration clause in the Agreement is contained in 
section 13.7 thereof, which reads: 

“13.7 —Arbitration 

Except as herein provided to the contrary in section 
9.2, any dispute conceming the validity, interpretation 
or application of this agreement, or any amendments 
thereto, or conceming any rights or obligation based on 
or in relation to such agreement and which cannot be 
resolved by the parties, hereto, shall be setded by arbi- 
tration in New York City in accordance with the rules 
and regulations of the American Arbitration Associ- 
ation.” 

6. Thus the pattera of the Agreement, as it relates to this 
proceeding, is clear. Section 9.1 specifies those acts or omissions 
which constitute an “event of default” (and in appropriate 
cases requires notice and an opportunity to cure such default). 
Section 9.2 is concemed so!ely with AETs remedies once an 
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“event of default” has occurred. Section 13.7 in effect provides 
that all disputes under the Agreeraent (including any dispute 
as to whether or not there has been an “event of default”) are 
subject to arbitration. The only matter which is not subject 
to arbitration under the Agreement is the question of what 
remedies AET may pursue, AET being given the express right 
under the Agreement to exercise specified remedies in the event 
of default and, if necessary, to enforce the same in a Court of 
law. 


7. Our office acts as general counsel for AET in North 
America and represented AET throughout the negotiation and 
drafting of the Agreement. I personally handled the negotiations 
and drafting on behalf of our office. 

8. As heretofo.e noted, I believe that the Agreement is clear, 
unambiguous and unequivocal. Questions of default are covered 
by Section 9.1 an i questions of remedv by Section 9.2. Questions 
of default are subject to arbitration; questions of remedy are 
not. In the light of this clear dichotomy between default and 
remedies, I do not see how petitioner can in good faith assert 
that the present dispute between the parties, which is limited to 
questions ci default, is not subject to arbitration. However, 
should thr Court determine that there is some ambiguity in the 
Agreement with respect to this question, then presumably the 
Court would want to consider parol evidence as to the intent of 
the parties. 

9. The exclusionary language in the arbitration clause was 
discussed with the petitioner’s representatives and counsel duríng 
the negotiations. At that time we discussed that the effect of this 
arbitration clause was that all disputes under the Agreement were 
to be arbitrable, except for our remedies. We made clear to 
petitioner that the reason for this one exclusion was that once 
there was a default we wanted to be able to invoke our remedies 
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immediately and we did not want there to be any question about 
our remedies. Petitioner understood this and did not obiect 
thereto. 

10. The foregoing arbitration clause is sensible and íeason- 
able. There may possibly be a bona fide dispute between the 
parties as to whether an “event of default” has occurred (though 
I do not believe there is any genuine dispute in this case). If so r 
this is a matter wr ;h is amenable to arbitration. However, once 
it has been determined that an “event of default” has occurred, 
there is no reason why the remedies which may be pursued on 
account of such default—which remedies are clearly spelled out 
in the Agreement—need be submitted to arbitration. In any 
event this is what the Agreement clearly and unambiguously pro- 
vides, and what the parties agreed to. 

11. Moreover, such an exclusion is virtually an economic 
necessity, and certainly economically desirable, in an agreement 
of this nature. As of March, 1971, the Agreement would have 
covered two Boeing 747 aircraft having a value of many millions 
of dollars. The standing charges on such an aircraft are very 
high. For one of these aircraft to stand idle for even one day is 
a substantial expense. Among the remedies provided under the 
Agreement in the case of a default by petitioner, is AETs right 
to immediately retake possession of the aircraft. If petitioner 
defaulted once the aircraft were in its possession (the defaults 
here occurred before possession of either of the aircraft had bcen 
transferred to petitioner), AET would undoubtedly want to re- 
take possession of the aircraft immfdiately and either use the 
aircraft on its own routes or seek to re-lease the aircraft, both of 
which rights it has under Section 9.2. If petitioner could frustrate 
this right by taking the question of our remedies to arbitration, 
the aircraft could be standing idle for several months until the 
arbitration was decided. Even if it were not standing idle duríng 
this period, nevertheless AET would not be able to negotiate 
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another lease for the aircraft until its remedies were decided upon 
by the arbitration panel. 

12. In light of the foregoing, petitioner’s attempt to submit 
to this Court the question of whether petitioner is in default 
under the Agreement is not u iderstandable. Whether or not peti- 
tioner is in default under this Agreement is, as heretofore noted, 
determined by Section 9.1, not Section 9.2. Disputes under Sec- 
tion 9.1 are not excluded from arbitration. The arbitradon clause 
is clear and unambiguous. Had the parties intended to exclude 
questions of default from arbitration, it would have been a simple 
matter to so provide in the Agreement. The Agreement does 
not so provide. 

13. The weakness of petitioner’s position is very simply re- 
vealed by considering what the effect would be if that p(»ition 
were upheld. The arbitration clause is a broad one. It is apparent 
that except for the one exclusion appearing therein, the arbitra- 
tion clause was intended to cover all disputes arising between 
the parties. Virtually every dispute that could arise under the 
Agreement would involve a question of whether a party was in 
default in the performance of its obligations. Yet, as petitioner 
interprets the Agreement, questions of default are not arbitrable 
(or at least questions of petitioner’s default). The logical ques- 
tion is: If questions of default are not aribtrable under the Agree- 
ment, what is? 

14. In short, if petitioner’s position were accepted virtually 
no dispute arising under the Agreement would be subject to 
arbitration, and this broad arbitration clause Wuuld be meaning- 
less. Clearly, this is not the effect of the arbitration clause and 
was not the intent of the parties. 

15. Since the question of petitioner’s default is an arbitrable 
issue under the Agreement, the balance of the petition, which 
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seeks to show that in fact petitioner was not in default, is aca- 
demic. Indeed this issue of whether petitioner was in fact in 
default would be equally academic on this motion even if it were 
determined the question of default were not an arbitrable issue 
under the Agreement In that event, the Court’s sole purpose on 
this motion would be to determine that this were not an arbitrable 
issue, and to permanently stay the arbitration proceeding accord- 
ingly. In no event would it be for this Court, on a motion to stay 
arbitration, to determine the merits of the issue between the 
parties. 

16. As the merits of the controversy can in no event be be- 
fore this Court on this motion, AET will not be drawn into an 
argument on the merits. Suffice it to note that in our judgment 
petitioner is indeed in default under the Agreement. 

17. In any event, if petitioner feels that it was not in default 
under the Agreement, it may present its evidence and make its 
argument to the agreed forum for determining that issue, the 
American Arbitration Association. 

The Demand for Arbitration 

18. AET’s first demand for arbitration was served on peti- 
tíoner on September 23, 1970 (“the First Demand”). A copy of 
the First Demand is annexed hereto as Exhibit F. 

19. On or about October 2, 1970 petítíoner moved to stay 
arbitratíon under the First Demand on the identícal grounds 
asserted in the amended petítíon. In the original petítíon, a copy 
°f w hlch is annexed hereto as Exhibit G, petitíoner asserted that 
the First Demand was defectíve and improper on the ground, 
inter alia, that it failed to set forth the remedy sought. Para- 
graphs “16” and “17” of the original petitíon read in pertinent 
part: 
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“16. AETs Demand attached hereto as Exhibit A, 
is defective and improper in that it fails to contain a state- 
ment setting forth the nature of the dispute and the 
amount involved, if any. Said Demand asserts only that 
TCA ‘failed to perform the terms of the Contract’ In 
addition, the Demand fails to specify the remedy sought 
since it seeks merely a declaration that TCA was in 
default under the terms of the Contract and that in termi- 
nating the Contract AET followed prescribed procedures, 
without specifying whether such remedy is all or only 
part of the remedy AET intends to pursue. 

“17. Since no agreement was made to arbitrate the 
issue of whether a default had occurred or was continuing 
for purposes of Section 9.2 of the Agreement, or the issue 
of the validity and enforceability of the remedies provided 
in Section 9.2, and since the Demand is defective in 
jailing to set forth the nature of the dispute, the amount 
involved, if any, and the remedies sought, the petitioner 
requests that AET and the AAA be enjoined and stayed 
from proceeding in the arbitration pending the determi- 
nation of this proceeding and that, after hearing, a perma- 
nent injunction and stay be entered.” (Emphasis sup- 
plied.) 

20. In an order entered October 13, 1970, a copy of which 
is annexed hereto as Exhibit H, this Court passed on the conten- 
tions raised by petitioner in the original petition. The order reads: 

“Upon the foregoing papers this motion to stay arbi- 
tration is granted on the ground that the demand for arbi- 
ti ation is defective and improper. It does not disclose 
thc nature of the dispute. A demand must state the spe- 
cific issues to be arbitrated (Nager Electric Co. v. Weis- 
man Constr. Corp., 29 AD 2d 939, First Dept; Elec- 
tronic & Missile Facilities Inc. v. Campbell, 20 AD 2d 
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891, First Dept.) In making this determination the court 
does not reach the question whether there exists a valid 
agreement ‘to arbitrate the issues sought to be arbitrated.’ 

“The foregoing is without prejudice to the service of 
a proper demand.” (Emphasis supplied.) 

21. Thus, this Court found that the First Demand was de- 
fective and improper in only one regard: failure to disclose the 
nature of the dispute. Petitioner's contention that the First De- 
mand was also defective in failing to set forth the remedy sought 
was in effect rejected. 

22. On October 15, 1970, pursuant to the permission 
granted by said order, AET served a new demand for arbitration 
on petitioner (“the Second Demand”). A copy of the Second 
Demand is annexed hereto as Exhibit I. 

23. The Second Demand is identical to the First Demand 
except with respect to its statement of the nature of the dispute. 
In particular, its statement of the “Claim or Relief Sought” is 
identical to that contained in the First Demand. 

24. It is submitted that this Court’s previous rejection of 
petitioner’s assertion that the First Dem?jid failed to set forth the 
remedy sought constitute^ the law of the case, and that petitioner 
cannot relitigate this issue. 

25. If this Court should decide to consider petiticner’s con- 
tention notwithstanding the prior rejection thereof, then I re- 
spectfuUy refer this Court to the Commercial Arbitration Rules 
of respcndent American Arbitration Association, on which peti- 
tioner appears to rely (“the Rules”). A copy of the Rules is 
annexed hereto as Exhibit J., Section 7(a) thereof provides that 
a demand for arbitration shall set forth “the amount involved, 
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if any" (emphasis supplied). This clearly contemplates that a 
demand for arbitration need not seek money damages. 

26. In any event, any question of whether or not there has 
been compliance with the Rules is for determination by respond- 
ent American Arbitration Association and not this Court. Section 
52 of the Rules reads: 

“Section 52. Interpretation and Application 
of Rules —The Arbitrator shall interpret and apply these 
Rules insofar as they relate to his powers and duties. 
When there is more than one Arbitratcr and a difference 
arises among them conceming the meaning or application 
of any such Rules, it shall be decided by a majoríty vote. 
If that is unobtainable, either an Arbitrator or a party 
may refer the question to the AAA for final decision. 
All other Rules shall be interpreted and applied by the 
AAÁ.” (Emphasis supplied). 

27. Insofai- as the Court found that the First Demand failed 
to disclose the nature of the dispute, it is submitted that this 
defcct has bcen cured in the Second Demand. The First Demand 
merely stated the following under the heading “Nature of 
Dispute”: 

“Nature of Dispute: Trans Caribbean Airways 
tnc. has failed to perform the terms of the Contract.” 

On the other hand, the Second Demand sets forth the nature of 
the dispute at some length: 

“Nature of Dispute: Whether or not, on Septem- 
ber 2,1970, Trans Caribbean Airways Inc. was in default 
under the Contrac' in the following respects: 

“1. Failure and refusal to pay the sum of 

$85,000 due July 1, 1969; 
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“2. Failurc and refusal to execute thc lease ten- 
dered by Aerlinte Eireann Teoranta for Plane No. 1; 

“3. Failure and refusal to use its best efforts to 
promptly obtain all required registrations with and 
approvals of govemmental agencies; 

“4. Failure and refusal to do and perform such 
other and further acts as required by law and reason- 
ably requested by Aerlinte Eíreann Teoranta to carry 
out and effect the intents and purposes of the Contract 
and the leases required to be executed thereunder.” 

28. Petitioner’s main objection to the statement of the nature 
of thc dispute contained in the Second Demand seems to be 
directed to items “3” and “4” of AET"s specifícation of the various 
respects in which petitioner was in default under the agreement. 
Items “3” and “4” cannot be considered in a vacuum. They must 
be considered in the light of the Agreement which petitioner is 
claimed to have violated. In that connection, items “3” and “4” 
allege petitioner’s failure and refusal to comply with specific obli- 
gations imposed on petitioner under the Agreement, as set forth 
in Sections 11.5 and 13.4 thereof. Copies of these sections are 
annexed hereto as Exhibits K and L, respectively. 

29. In view of petitioner’s again attempting to stay arbitra- 
tion notwithstanding AETs restatement of the nature of the 
dispute in the Second Deraand, it appears that petitioner’s real 
concem is less with the form of AETs demand for arbitration 
than with avoiding a determination of the underlying dispute on 
the merits. Petitioner has cleariy agreed to arbitradon, and 
should not be pennitted indefinitely to forestall the day of reclcon- 
ing by renewed applications to this Court 

Declaratory Judgment 

30. Paragraphs “29” through “37” of the petition, while not 
cleariy des i g n a t ed as such, in effect constitute a second cause of 
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action. This second cause of action is an action for a declaratory 
judgment It is not in any way related procedurally to the motion 
under ,\rticle 75 of the Civil Practice Law and Rules to stay 
arbitration. 

31. This is a special proceeding brought on by order to show 
cause. A special proceeding is proper in connection with a mo- 
tion to stay arbitration. It is not the proper way, however, to 
institute an action for a declaratory judgment. It is submitted 
that an action for declaratory judgment must be instituted in the 
same manner as a normal action at law, namely by personal 
service of a summons. There has been no such service of a sum- 
mons in connection with the declaratory judgment relief sought 
by petitioner herein. Neither the order to show cause of October 
2, 1970 nor the order to show cause of October 23, 1970 makes 
any reference to the request for a declaratory judgment. 

32. Accordingly, it is submitted that this Court has acquired 
no jurisdiction over the person of AET with respect to the second 
cause of action. 

33. In any event, as heretofore noted, the matters as to which 
petitioner seeks a declaratory judgment are arbitrable issues 
under the Agreement Therefore, it is submitted that this Court 
has no jurisdiction over the subject matter of the second cause of 
action. 

Wherefore, it is respectfully requested that the petition be 
dismissed and that respondent Aerlinte Eireann Teoranta be 
granted such other, further and different relief as the Court may 
deem just and proper. 

Leonard H. Steibel 
Leonard H. Steibel 

(Swom to by Leonard H. Steibel on November 6, 1970.) 
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UNITED STATES DISTRICT COURT 
SOUTHERN DlSTRICT OF NEW YORK 
73 Civ. 309 (Judge Wyatt) 


American Airlines, Inc., 
against 


Plaintiff, 


Aerlinte Eireann Teoranta, 

Defendant. 


State of New York ) 

COUNTY OF NEW YORK J 88 ' 

Andrew C. Hartzell, Jr., having been duly swom, de- 
poses and says: 

1. I am a member of the Bar of this Court and of the firm of 
Debevoise, Plimpton, Lyons & Gates, attomeys for American Air- 
lines, Inc. (“American”), successor in interest to Trans Carib- 
bean Airways, Inc. (“TCA”). This affidavit is submitted in op- 
position to the motion by defendant Aerlinte Eireann Teoranta 
(“AET’) to dismiss the amended complaint pursuant to Rule 
12 of the Federal Rules of Civil Procedure. 

2. In its motion to dismiss, AET argues in substance that the 
amended complaint amounts to a collateral attack on an arbitra- 
tion award and that the controversy asserted in the amended 
complaint has already been determined by the arbitration. This 
argument totally misconstrues the amended complaint and the 
issues it raises, and is flatly contradictory to the position previ- 
ously taken by AET. 

3. The present action for a declaratory judgment recognizes 
that an arbitration proceeding involving AET and TCA was held 
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and that an arbitration award was rendered. The action further 
recognizes that (a) the arbitrators found that TCA was in de- 
fault under the Agreement in the three respects stated in the 
award, (b) AET followed “proper procedure in effectuation of 
cancellation” of the Agreement, and (c) TCA is not entitled to 
recover on its counterclaim. In short, the present action does not 
challenge, collaterally or otherwise, the arbitration award. 

4. The present action challenges only AETs remedies un- 
der the Agieement. The challenged remedies include both AETs 
right to damages and its asserted right to terminate. As discussed 
below, these subjects were specifically excluded from arbitration 
by the arbitration clause of the Agreement, as interpreted and 
applied by the New York Supreme Court when TCA moved un- 
successfully to stay arbitration. In fact, until its abrupt about- 
face in filing the present motion to dismiss, AETs counsel has 
always contended that the subject matter of AETs remedies was 
not subject to arbitration. 

The TCA-AET Agreement 

5. The Agreement in dispute was made in 1968 between 
TCA and AET. (A copy is attached as Exhibit A to American’s 
original complaint.) The Agreement provided that during winter 
seasons over a period of five years, commencing in the fall of 
1970, TCA would lease from AET two Boeing 747 jet aircraft. 
One aircraft would be leased during the first winter, and two air- 
craft would be leased during each of the next four winters. TCA 
was to operate the planes only during the winter months; AET 
intended to use its planes on its own transatlantic routes during 
the balance of each year. 

6. It was anticipated that the first of the two aircraft would 
be delivered to TCA by AET on or about November 9, 1970, 
and that a separate seasonal lease (the form for which was at- 
tached as Exhibit 1 to the Agreement) would be executed each 
winter for each aircraft. Total rents under the Agreement aggre- 
gated approximately $13 miUion. 
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7. In order for TCA to have operated the aircraft on its 
United States routes, federal law required that the aircraft be 
registered with the Federal Aviation Administration (“FAA”) 
pursuant to Section 501 of the Federal Aviation Act, 49 U. S. C. 
§ 1401, and the applicable FAA regulations. To register the 
planes two conditions had to be satisfied: (1) the aircraft had to 
be owned by a United States citizen, and (2) the aircraft had to 
be registered in the name of the owner. For purposes of the 
Agreement, therefore, the aircraft—although in fact owned by 
AET, a foreigner—had to somehow be registered as if they were 
owned by TCA. Letter Agreement No. 1 (which was attached 
to and, by reference, made a part of the Agreement) implicitly 
recognized the problem inherent in attempting to register the AET 
aircraft in TCA’s name. It provided that, 

“In the event that the approval of any Govemment 
Agency is required of the Agreement and such approval 
is not obtained after the necessary application to secure 
such approval has been made by TCA and promptly 
pursued by it, the Agreement shall terminate under the 
conditions provided for in Section 13.1 of the Agree- 
ment. If any of the events stipulated in Section 19.2 of 
Exhibit 1 of the Agreement occur and as a result of which 
the lease for the Initial Period is cancelled and, if AET 
and TCA, notwithstanding their best efforts, are unable 
to cure the re'evant condition, the Agreement shall term- 
inate under the conditions provided for in Section 13.1 
of the Agreemervt.” 

“Exhibit 1”, the standard seascnal lease form, provided in sub- 
stance that if notwithstanding TCA’s bcst efforts the aircraft could 
not be registered in TCA’s name with the FAA, the lease would 
terminate and TCA would have no further liability. 

8. Section 9 of the Agreement was entitled “Events of De- 
fault by TCA and Remedies.” It was divided into two parts— 
Section 9.1 and Section 9.2. 
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to Dismiss 


9. Section 9.1, entitled “Events of Default by TCA" de- 
scnbed conduct by TCA which would constitute “defaults” and 
whjch if not cured after notice from AET, would ripen into 
events of default . Such conduct included, among other things: 


(a) TCA’s failure to make any payment to AET of 
Rental or Additional Charges or other payment when 
due under the Agreement or under the terms of any lease; 

(b) TCA’s failure to execute any lease, as required 
b^ the Agreement, within five days after notice; and 


(c) TCA’s failure in the observance or performance 

°f a °y of the other covenants, condidons or agreements 

on the P art of TCA contained in the Agreement or in 
any lease. 


10 Section 9.2 of the Agreement, entitled “Remedies”, de- 
scnbed the “remedies” to which AET might be entitled if an 
event of default occurred under Section 9.1. The section pro- 
vided that AET “by notice to TCA specifying the event of 
default could termmate the tcrm of the Agreement and any 
lease thereunder. It further provided that AET could on three 
ays notice repossess any aircraft, immediately recover all 
amounts due with respect to the aircraft, alter or modify the 
aircraft at TCA’s expense as AET in its “sole judgment’’con- 
sidered advisable for purposes of reletting the aircraft. Section 
9.2 also stated that AET would not be in any way responsible 
or liable for any failure to relet the aircraft or for any failure 
other than an arbitrary or willful failure, to collect any sums dué 
upon such reletting. The section went on to provide that AET 
could continue to collect rents as if there had been no termination 
or repossession, subject onIy to certain net credits after expenses 
for such reletting as occurred and for AET’s own use of the 
aircraft. If after termination of the Agreement AET operated 
the aircraft on its own routes during the winter seasons TCA 
was entitled to a credit of only 50 percent of the applicable ren- 
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tal rate, regardless of the amount of net income gcnerated by 
AET’s own use of the plane. AET was further given the option 
to accelerate collection of full rents at the beginning of each 
winter season. Finally, AET was given the further option to 
coliect at any time the entire payments due under all remaining 
winter leases, less a rental value (to be determined) and an 
interest discount. The Section provided that AET could proceed 
to protect and enforce its remedies by “any action, suit or pro- 
ccedings in Iaw or in equity." In short, the Section was com- 
pletely lopsided and dealt only wtih AET’s remedies. There was 
no comparable provision for TCA. 

11. Section 13.7 of the Agreement contained an arbitration 
clause which provided that, 

"Except as herein provided to the contrary in Section 
9.2, any dispute conceming the validity, interpretation 
°r application of this agreement, or any amendments 
thereto, or conceming any rights or obligation based on 
or in relation to such agreement and which cannot be 
resolved by the parties hereto, shall be settled by arbitra- 
tion in New York City in accordance with the rules and 
regulations of the American Arbitration Association.” 
(Emphasis added.) 

This clause, as argued by AET and as interprcted by the New 
York State Supreme Court on TCA’s unsuccessful application to 
stay the arbitration, meant that all questions as to AETs remedies 
upon the happening of any dcfault were excluded from arbitra- 
tion. The qucstion of what remedies AET was cntitled to exercise, 
if thc arbitrators found TCA in default, was left for decision in 
the courts. This distinction is vitally important to the present 
motion. It explains why only the default issues were submitted to 
arbitration, and—now that the arbitrators have found such de- 
fault existcd—why the question of AET’s remedies is properly 
before this Court for determination. 
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Origin or the Dispute 

12. The Agreemcnt was made in early 1968, almost three 
years before the delivery date for the first aircraft, which TCA 
was to lease in the fall of 1970. In January 1970 American and 
TCA announced plans for the merger of TCA into American. 
The merger required various corporate and govemmental ap- 
proval and was not consummated until March 1971. In the 
meantime, as potential successor in interest to TCA, American 
began to examine various aspects of TCA’s operations. In con- 
nection with this examination, American becamc aware during 
the summer of 1970 that the Agreement raised a serious registra- 
tion problem under federal law. 

13. The intemal air commerce of the United States has 
always been a jealously guarded preserve, which since the begin- 
ning of aviation has been reserved exclusively to citizens of the 
United States. Neither foreign owners nor foreign aircraft have 
ever been allowed to carry passengers or to operate on internal 
air commerce routes. The registration requirement, restricting 
operations of commercial aircraft in the United States to aircraft 
owned by United States citizens, and requiring registration to be 
only in the name of a United States citizen-owner, is the basic 
mechanism by which foreigners and foreign aircraft are excluded 
from operating in the intemal air commerce of the United States. 

14. In view of the high expenditure required to prepare for 
and schedule the AET aircraft on TCA’s domestic routes, and 
the fact that if the merger went through American would inherit 
the entire situatíon, American in July 1970 raised the registration 
questíon as an urgent matter with TCA and with the attomeys 
f°r AET - ( A copy of American’s letter is attached hereto as 
Exhibit A.) It received no satisfactory explanatíon as to how the 
parties expected lawfully to register the aircraft in this country 
especially in light of Sectíon 47.43(a) (4) 0 f the Federal Avia- 
tíon Regulatíons, which pointedly provided: 
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“The registration of an aircraft is invalid if, at the time it is 
made . . . the applicant is a citizen of the United States, 
but his interest in the aircraft was created by a transaction 
that was not entered into in good faith and was mcde 
to avoid (with or without the owner’s knowledge) 
compliance with section 501 of the Federal Aviation Act 
of 1958 . . . that prevents registration of an aircraft 
owned by a person who is not a citizen of the United 
States.” 14 C. F. R. § 47.43(a)(4). (Emphasis added.) 

Consequently, on August 21, 1970, American wrote to the FAA, 
setting forth the facts, and asking whether the AET aircraft 
could lawfully be registered by TCA as owner and flown on its 
United States routes. 

15. The FAA immediately advised AET of American’s re- 
quest for an opinion. AET then wrote to American, complain- 
ing that American was interfering with the Agreement In a 
reply letter dated August 27, American’s General Counsel 
advised AET that if the aircraft could be lawfully registered, 
American had “no intention of taking any action to block the 
lease or otherwise hinder its performancc by TCA or by Ameri- 
can after consummation of the merger.” He also infortned AET, 
however, that American would not be a party to any attempt to 
register the planes by withholding pertincnt information as to 
their true ownership by a foreign carrier like AET. (A copy of 
this letter is attached hereto as Exhibit B.) One day after receiv- 
ing this letter, AET terminated the Agreement 

16. On November 3,1970 the FAA issued an opinion letter, 
holding in eflect that AET’s planes could not be legally registered 
in TCA’s name and hence could not lawfully be flown on TCA’s 
United States routes. A copy of the FAA opinion letter is 
attached hereto as Exhibit C. 

Termination by AET 

17. On September 2, 1970, one day after receiving the 
reply from American’s General Counsel and some two months 
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prior to the commencement of the first winter season, AET noti- 
fied TCA that it was terminating the term of the Agreement. 
The termination notice was based on two alleged defaults by 
TCA * 


(a) TCA’s failure to make an $85,000 advance pay- 
ment originaUy due July 1, 1969. (TCA’s position was 
that AET had previously agreed and acquiesced to a 
postponement of this payment, and that, although the 
$85,000 payment was concededly to be made in the 
future, no new deadline had been fixed and no notice 
had been given that AET would suddenly treat the delay 
as a default and would send a surprise notice terminating 
the entire arrangement.) 

(b) TCA’s failure to execute the first seasonal lease 
within five days after it was sent to TCA in July 1970. 
(TCA s position was that the deadline for execution was 
n°t untU September 9, 1970 and therefore had not 
arrived when AET terminated. TCA also asserted that 
execution of the lease, the form of which was fixed in 
Exhibit 1 of the Agreement, was in any event routine 
and was insufficient ground for the drastic move of ter- 
minating the entire arrangement.) 

18. Within one day after receipt of AET’s surprise termina- 
ti°n notice based on these insignificant “defaults”, TCA tendered 
the $85,000 payment. Within two days TCA executed and 
tendered the executed seasonal lease. AET rejected both tenders, 
thus makmg clear that its purpose was to bring the Agreement 
to “ end on the basis of two technical defaults. In addition, 
AET notified TCA that it would submit to arbitration the ques- 
tion of TCA s defaults, as well as the additional issue—not men- 
tíoned in its terminatíon notíce—of whether TCA was in default 
in failing to use best efforts to obtain registration of the AET 
aircraft in the United States. 
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19. It was never seriously contended that AET terminated 
because of the delinquent $85,000 advancc payment or the failure 
of TCA to execute the first seasonal lease. TCA claimed that 
the time for making the advance payment had been extended 
by AET, and that the time for executing the first seasonal lease 
had not yet arrived. But regardless of the merits of those conten- 
tions, it was and is undisputed that these items were de minimis 
in the context of the Agreement as a whole, that they were of no 
economic significance to AET, and that but for the registration 
problem AET would never have terminated. The obvious reason 
for AETs termination was to avoid going ahead with the Agree- 
ment once the registration issue had come to light, since AET 
knew the planes could not lawfully be registered. By terminating 
the Agreement on the basis of two technical alleged defaults, 
AET hoped to collcct the rents as a damage remedy without 
ever having to face up to the fact that the Agreement would have 
come to an end, by its own terms, because of non-registrability. 
So far it has succeeded in this strategy by obtaining from the 
arbitrators a finding that TCA was in default. But the question 
of whether AET can succeed to the extent of collecting damages 
—that is, its remedies under Section 9.2 of the Agreement—is 
the question before the Court in this case. 

TCA’s Application To 
Stay The Arbitration 

20. On September 23, 1970, AET served on TCA a De- 
mand for Aribitration. TCA moved to stay the arbitration and 
the motion was granted, without prejudice to refiling, because of 
a defect in the form of the Demand. 

21. On October 15 AET filed an amended Demand for 
Arbitration, and TCA again moved for a stay. In support of its 
motion TCA argued that, since AET had terminated, the ques- 
tion of TCA’s defaults could onJy sensibly be considered in the 
contcxt of the drastic act of termination taken by AET and the 
damages it intended ultimately to seek—that is, in the context 
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of AET’s remedies under Section 9.2 of the Agreement. Both 
parties agreed that under Section 9.2 the question of AET’s 
remedies was specifically excluded from arbitration by the intro- 
ductory clause of Section 13.7 of the Agreement. TCA there- 
fore argued that the arbitration clause should not be read to 
a PPly to a Part of the dispute, since even if defaults were found 
by the arbitrators, the consequenccs of those defaults would have 
to be dealt with in a later and separate court action. TCA also 
asserted that it had not been in default and was therefore entitled 
to a declaration that (a) it had no furth'ír obligations under the 
Agreement, and (b) it was entitled to recover its downpayments. 

22. AET resisted TCA’s motion for a stay, contending that 
AET sought to arbitrate only the question of whether “defaults” 
had occurred under Section 9.1, not whether AET was entitled 
to an y remedy which included the right to terminate or re- 
cover damages—under Section 9.2. For example, in the affidavit 
of Ludwig A. Saskor, dated October 6, 1970 and submitted in 
opposition to TCA’s initial motion for a stay, AET stated that, 

6. Thus the pattem of the Agreement, as it relates to 
this proceeding, is clear. Section 9.1 specifies those acts 
or omissions which constitute a default by . . . [TCA]. 
Section 9.2 is concemed solely with AET’s remedies once 
such default has been established. Section 13.7 in effect 
provides that all disputes under the Agreement, including 
any dispute as to whether or not TCA is in default under 
the Agreement, are subject to arbitratíon. The only 
subject which is not subject to arbitration under the 
Agreement is the question of what remedies AET may 
pursue in the event of . . . [TCA's] default, AET being 
given the express right under the Agreement to exercise 
specified remedies in the event of AETs default and, if 
necessary, to enforce the same in a court of law." (Em- 
phasis added.) 

A c°py of the relevant pages of the Saskor Affidavit is attached 
hereto as Exhibit D. 
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23. A similar statement appearcd in AETs memorandum 
of law in opposition to TCA’s motion to stay arbitration. There, 
AET argued that, 

“The Agreement contains a broad arbitration clause 
which covers all disputes under the Agreement, ‘except 
as herein provided to the contrary in section 9.2’. In 
other words, the Agreement excludes from arbitration 
any question of the remedies which may be pursued by 
AET in the event of . . . \TCA’s] default, since these 
remedies are specified at length in section 9.2.” 

• * • 

"The petition, together with its attachmcnts, clearly shows 
that the dispute between the parties is whether petitioner 
[TCA] was in default under the Agreemcnt and that this 
is an arbitrable issue under the Agreement. The petition 
also shows that the sole subject excluded from arbitration 
under the Agreement is the question of what remedies 
AET may pursue in the event of such defau'.t, and that 
AET has not sought any arbitration of that issue . . .” 
(Emphasis added.) 

A copy of the relevant pages of AET's memorandum of law is 
attached hereto as Exhibit E. 

24. In response to TCA’s argumcnt that AET was in effcct 
requesting a determination of dcfaults “in a vacuum without 
consideration of the remedies it intends to seek in a subsequent 
lawsuit,” AET replied in its supplemental memorandum that, 

“The thrust of petitioner’s [TCA] argument . . . appears 
to be that it would be unreasonable and a ’misuse of the 
arbitration process’ to expect the arbitrators to determine 
questions of default without simultaneously therewith 
determining questions of remedy. 

"The simple answer to jietitioner’s argument is that this 
is precisely what the parties agreed to.” (Emphasis in 
originaL) 
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Copies of the relevant pages from AET’s supplemental memo- 
randum, together with other similar statements made by AET in 
opposing TCA’s motion for a stay of arbitration, are attached 
hereto as Exhibit F. 

25. Accepting AET’s distinction between issues arbitrable 
under Section 9.1 (was there a default?) and issues not arbitrable 
under Section 9.2 (if so, what are AETs remedies, if any?), 
Justice James J. Leff dcnied TCA s motion for a stay. His opinion 
expressly construed the arbitration clause to exclude from arbi- 
tration questions as to what remedies AET might have if, as 
alleged, an event of default had occurred. Thus, Justice Letf 
stated that, 

The only matter which is not subject to arbitration under 
the agreement is the question of what remedies AET may 
pursue, AET being given the express right under the 
agreement to exercise specified remedies in the event of 
default and, if nece:sary, to enforce same in a court of 
law.” (Emphasis addcd.) 

In addition, since TCA’s requrtt for a declaration concerning its 
nght to recover downpayments depended upon a resolution of 
the issue of TCA’s defaults, Justice Leff also ruled that TCA’s 
counterclaims could be submitted to the arbitrators. 

26. Justice LefFs ruling, a copy of which is attached hereto 
as Exhibit G, was aflirmed on appeal. Thus, the arbitration from 
the outset was confined to issues of “default”, despite TCA’s 
contention that such a bifurcated proceeding would be a wastcful 
prelude to the subsequent Utigation in which a court would ncces- 
sarily have to deal with the validity, scope and availability of 
AET’s remedies. It should be notcd, as both Justice Leff and 
AET’s counsel stated, that sincc AET could attempt to enforce 
its remedies “in a court of law” in the event of a default, then 
obviously ICA (and hence American) has the same right to 
come to this Court for a declaratorv judgmcnt that such rcmedies 
are unenforceable. That is what it has donc in the instant case. 
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27. In the meantime, and whilc appeal was pending from 
Justice LefFs ruling, TCA was required to and did submit an 
answering statement in the arbitration proceedng. TCA’s An- 
swering Statement and Counterclaim asserted, among other 
things, that TCA was not in default when AET terminated, that 
TCA therefore had no further obligation under the Agreement, 
and that TCA was entitled to recover its downpayments of 
$335,000. 

28. Neither the Demand for Arbitration nor the Answering 
Stateinent submitted to the arbitrators for decision any questions 
relating to AETs remedies, since these matters had been excluded 
from the arbitration. TCA’s Answering Statement did raisc ques- 
tions conceming the registrability of the aircraft, but did so in 
order to demonstrate why TCA (and American) had acted in 
good faith in connection with American’s request for an FAA 
opinion on the issue, and to show that TCA was not therefore in 
default with respect to its obligation to use “best efforts”. As 
discussed below, the arbitrators’ award did not decide the ques- 
tion of registrability, and such a determination was not necessary 
to the award. 

The Arbitration 

29. The arbitration hearings commenced December 20, 
1971 and continued intermittently for more than six months. 
All together there were 30 days of hearings, nearly 6,000 pages 
of testimony and hundreds of exhibits. On January 17, 1973 the 
arbitrators issued an award, datcd January 3. The award, a copy 
of which is attached hereto as Exhibit H, statcd that there was 
an Event of Default by TCA as of Septcmber 2, 1970 on the 
grounds of: 

(a) TCA’s failure to pay the $85,000 whcn due; 

(b) TCA’s failure to execute the first seasonal lease 
within five days after notice; 

(c) TCA’s failure to use best efforts to register the 
aircraft; and 
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(d) AETs “proper procedure in efTectuation of can- 
cellation.” (Emphasis added.) 

The arbitrators further stated that TCA’s counterclaim was dis- 
missed and that the award was “in full settlement of all claims 
and counterclaims” submitted to the arbitrators. 

30. The arbitration award contains no determination as to 
the remedies, if any, to which AET is or may be entitled. As 
stated above, these matters were not submitted to arbitration. 

31. Shortly after the issuance of the arbitrators’ award, AET 
announced to the press its intention “to press for $13 million 
damages”. The Wall Street Joumal carried an article on January 
22, 1973, reporting that, 

“Irish Intemational Airlines [AET] said it plans to move 
‘immediately’ to collect $13 million it claims American 
Airlines owes it as a result of its victory last week in an 
arbitration case." 

A copy of the Wall Street Joumal article is attached hereto as 
Exhibit I. Aware that AET intended to make such a demand, 
American commenced the instant action “in a court of law” 
for a declaration that AET is entitled to no remedies despite the 
findings of “default” made by the arbitrators. 

THE AMENDED COMPLAINT 

32. The amended complaint accepts the fact that an 
arbitration award has been made, that as of September 2, 1970 
TCA was found to have been in default under the Agreement 
in the three respects mentioned above, and that AET was found 
to have followed “proper procedure in effectuation of cancella- 
tion". The amended complaint further recog -lizes that TCA’s 
counterclaim (for a declaration that AET acted in bad faith, that 
TCA was entitled to recover its downpayments, and that it had 
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no further obligations under the Agreement) was dismissed. 
Assuming such an award, the amended complaint raiscs the 
Lssue of whether AET is entitled to any of the Section 9.2 reme- 
dies—none of which was dealt with in the arbitration. 

33. In summary, the amended complaint asserts the follow- 
ing causes of action: 

(1) Federal law and public policy prohibit, and have 
always prohibited, foreign owners of aircraft from using 
those aircraft in the intemal air commerce of the United 
States, or from deriving revenues from the use of their 
aircraft in such commerce. AET, which is an Irish cor- 
poration wholly owned by the Irish Govemment and is 
the owner of the aircraft in question, cannot therefore 
receive rentals, or damages based on rentals, from the 
use or proposed use of its aircraft in the United States. 

(2) Since the AET-owned aircraft could not have 
been lawfully registered in the United States under any 
circumstances, the Agreement would have come to an 
end by its own terms in November 1970 if AET had not 
terminated in September 1970. AET by its termination 
cannot put itself in a better position under the Agrecment 
than it would have been in if it had not terminated. It 
is not therefore entitled to any rentals or damages. 

(3) Since the AET-owned aircraft could not have 
been lawfully registered in the United States, perform- 
ance of the Agreement was legally impossible and AET 
by terminating cannot put itself in a better position under 
the Agreement than it would have been in otherwise. It 
is not, therefore, entitled to any rentals or damages. 

(4) The technical defaults on which AET termi- 
nated were neither material nor substantial and did not 
give AET the substantive right to terminate—that is, to 
bring about a forfeiture of the entire Agreement. The 
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substantive right of termination, which was one of the 
Section 9.2 remedies excluc^d from the scope of the arbi- 
tration, was not decided by the arbitration award The 
award decided only that AET had followed “proper 
procedure in effectuation of cancellation.” (Emphasis 
added.) This peculiar language was used because AET’s 
Demand for Arbitration and its consistent position 
throughout the proceeding was that the arbitrators had 
no authority to deal with the question of AET*s remedies 
(including its right to terminate) but were authorized 
only to determine whether the “procedure" followed by 
AET—that is, sending a notice—was in conformance 
with the Agreement. 

(5) The remedies provided for by the Agreement are 
penal in nature and therefore cannot be enforced re- 
gardless of the default found in the arbitration. 

Clearly the amended complaint deals not with matters submitted 
to arbitration but with the question of remedies expressly excluded 
from arbitration and left to be decided “in a court of law.” 

The Motion to Dismiss 

34. AETs Motion to Dismiss is replete with factual argu- 
ments and extracts from briefs and other pleadings (many of 
which are taken out of context) in the arbitration and earlier state 
court proceedings. On the basis of the papers submitted, AET is 
asking this Court to resolve numerous conflicting conclusions and 
mfcrences as to what took place in the prior state court proceed- 
íngs and in the arbitration. For this reason alone, and without 
regard to the intrinsic lack of merit of AETs arguments, the in- 
stant motion should be denied. Nor can the motion be treated as 
a mot,on for summary judgment under Rule 56, since there are a 
mass of disputed inferenccs which cannot be resolved at this stage 
of the case. Moreover, AET has failed to comply with this Court’s 
General Rule 9(g) and has not set forth the undisputed facts on 
wnich i' summary judgment motion must necessarily proceed. 
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35. Defendant first argues that the amended complaint fails 
to state a claim because it seeks “to overtum an arbitration award. 
• • •” (Saskor Affidavit, 2/6/73, at 4) As already explained, the 
amended complaint does not challenge the award but asserts that, 
notwithstanding the award, AET is not entitled to the Section 9.2 
remedie: a subject expressly excluded from arbitration. AET 
asscrts that the “Agreement spells out in detail the rentals or 
damages to which defendant is entitled” and that they are “merely 
a matter of computation.” (Saskor Affidavit, 2/6/73, at 4) This, 
of course, assumes the issue in dispute, since it is for this Court 
to decide whether such rentals or damages are unlawful and un- 
conscionable and therefore unenforceable. 

36. Defendant next contends that the amended complaint is 
a collateral attack on the arbitration award. For the reasons just 
stated above, this contention is without merit. 

37. Defendant further assprts that since TCA, American’s 
predecessor in interest, moved in the New York State court to stay 
arbitration, it cannot now come to this federal court to challenge 
AET’s remedies. This is a nonsequitur. TCA’s earlier motion in 
the state court to stay the arbitration was based on the ground that 
the arbitration clause did not cover the issues sought to be arbi- 
trated. The state court held that the clause did cover such issues, 
which were limited to the question of who was in default. The ex- 
tent, legality, and enforceability of AETs Section 9.2 remedies 
were not issues to be arbitrated but were left for later determina- 
tion “in a court of law”. The earlier state proceeding which 
ordered the arbitration to go forward did not relate to or resolve 
the issues raised in this action, and did not and does not in any 
way impede iL For the same reason, the current proceedings in 
the state court to confirm the award does not reach the issues 
raised in this federal action, since confirmation of the award there 
will end that proceeding. The separate question will still remain: 
what remedies, if any, can AET obtain? That separate question 
is the subject of this federal action. 
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38. Defendant argues that plaintiff has waived its right to 
contend that “performance of the Agreement would have been 
unlawful and against public policy” (Saskor Affidavit, 2/6/73, 
at 8), because the argument was not made in September 1970 
when AET first demanded arbitration. First, AET’s premisc is 
wrong: the Agrecment was not unlawful, because it provided by 
íts own teims that it would terminate if the aircraft could not 
lawfully be registered. Second, the question in 1970 was whether 
the issues of default asserted by AET should be arbitrated; it was 
held that they should be, with all questions as to AETs reme- 
dies left for later court decision. Thus the issue of remedies— 
including AETs right to rents and damages when federal require- 
ments would have prevented the use of the aircraft in the United 
States—was expressly set aside in 1970 from consideration at 
that time, and TCA waived none of these issues. 

39. Nor did the arbitrators decide, as AET mistakenly con- 
tend:<, the question of whether the aircraft could be lawfuUy 
registered in the United States. The claim asserted by AET at 
the arbitration was that TCA on September 2, 1970 was in 
default for failing to use best efforts to register the aircraft 
Actually, TCA had done nothing to question registration. 
Amencan, as stated above, expected to inherit the situation 
through merger. It therefore raised the issue in a major way in 
the summer of 1970 and, before committing more funds to 
TCAs preparation for the aircraft, sought a formal ruling from 
the FAA. AET claimed that American’s conduct was attributa- 

« 311(1 that TCA was fherefore in default on its “best 

efforts ’ obligation, since American’s actions were in bad faith 
and, according to AETs counsel, created an issue “where none 
cxisted.” To meet this charge against TCA, extensive evidence 
was offered at the arbitratíon, as reflected in some of the extracts 
irom bnefs submitted by AET on this motíon, to show (a) the 
depth and seriousness of the registration problem, (b) the 
legit;macy of American’s efforts to have it formally resolved 
before further commitments were made for the aircraft, and (c) 
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the absence of any conduct by TCA which could be classified 
as a default on any best efforts obligation to register. The arbi- 
trators determined that TCA was in default, at least on Septem- 
ber 2, 1970, for failing to use bcst efforts to register the aircraft. 
But the arbitration award does not decide the federal issue of 
registration itself. It was not necessary for the arbitrators to 
decide the question, and there is nothing to show that they did. 

40. The same conclusion applies to TCA’s defenses and 
counterclaim in the arbitration. TCA asserted in its answering 
statement that AET, rather than TCA, had actcd in bad faith in 
terminating to avoid the registration issue, and that TCA was 
entitled to recover its downpayment and had no other obligations 
under the Agreement. The arbitrators found that TCA, not 
AET, was in default, and dismissed the counterclaim. There is 
nothing to suggest that they reached, much less decided, the 
registration issue. 

41. The second Saskor Affidavit, dated February 28, 1973 
and submittcd in support of the motion to dismiss, makes the 
additional argument that the second cause of action fails to state 
a claim because it does not allege that best efforts were made to 
register the aircraft ín November 1970, that these efi'orts were 
unsuccessful, that the plane was therefore grounded, or that the 
Agreement by its terms came to an end. This argument does 
not meet the claim asserted in the second cause of action. Plain- 
tiff alleges that, even if best efforts had been made in November 
1970, TCA could not have !awfully registered the aircraft and 
the Agreement would have ended by its own provisions. Thus 
AET cannot collect rents or damages. By terminating in Sep- 
tember 1970, AET cannot place itself in a better position respect- 
ing its right to coUect rents, or damages relating to rents, than 
it would have been in if the Agreement had run its course. It 
cannot gain by termination what it could not have gained by 
pcrformance. Furthermore, AET makes a specious contention 
when it claims that because the arbitrators found a default as to 
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best efforts in September 1970 that finding is res judicata with 
respect to the issue of whether in November 1970 TCA could 

have lawfully registered the first aircraft if it had used best 
efforts. 


42. As to the Fourth Cause of Action, the second Saskor 
Affidavit does not dispute the undeniable fact that AETs right 
to terminate was a matter of remedy and hence expressly ex- 
cluded from the arbitration. But the affidavit nevertheless argues 
with complete inconsistency, that the irbitrators in fact decided 

the question of AET’s right to terminate. The self-contradiction 
ís obvio.is. 


43. Furthermore the “extracts” from TCA’s amended peti- 
tion for a stay of the arbitration, from the State Court’s decision 
thereon, and from TCA’s answering statement in the arbitration, 
do nothing to change the fundamental fact that the arbitrators 
were not permitter' to decide on AETs remedies. When TCA 
moved to stay the arbitration, it contended that the arbitraUon 
clause should not be interpreted to apply to quesUons of default 
after terminaUon, since such an interpretaUon would result in 
mulUple liUgaUons: a determinaUon of default in the arbitraUon 
and, if AET prevailed in Uiat proceeding, a determinaUon of 
remedies in a subsequent court acUon. This is the meaning of the 
“extracts” appearing in paragraph 15 in the second Saskor Affi- 
davit. At that Ume AET contended that it did not make any 
difference that the dispute would be divided, since that was “pre- 
cisely what the parUes agreed to.” See supra paragraph 24. Simil- 
arly, when the state court agreed with AET, it did not rule on the 
validity of the Section 9.2 remedies, but held only that quesUons 
as to these remedies were separately left for dccision in a court of 
law. Finally, TCA s answering statement and counterclaim in the 
arbitraUon were based on the proposiUon that TCA was not in 
default, and that AET had therefore terminated the Agreement 
without cause. Having found that TCA was in default, the arbi- 
trators dismissed TCA’s counterclaim. But they did not decide, 
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and were not authorized to decide, what remedies, if any, were 
available to AET as a consequence of TCA’s defaults. 

44. As to the fifth cause of action, AET contends that the 
remedies provisions go to íhe heart of the Agreement, flow “auto- 
matically” from any finding of default, and cannot be objected to 
now because no objecíion was raised prior to the arbitration. For 
the reasons already stated, questions as to remedies were left to 
be decided after the arbitraiion, and would not have been reached 
at all if the arbitrators had found that TCA was not in defaulL 
Ameriean is therefore not cstopped from raising these questions 
in this Court at this time. 

Wherefore, American respectfully requests that AETs mo- 
tion to dismiss thc amended complaint should be denied in all 
respects. 

Andrew C. Hartzell, Jr. 

Andrew C. Hartzell, Jr. 

(Swom to by Andrew C. Hartzell, Jr. on March 13, 1973.) 
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supra at A 101-102) 
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AMERICAN AIRLINES 

633 Third Avenue • New York, New York 10017 • 867-1234 
Cable Address AMAIR 

August 27, 1970 

Mr. M. J. Dargan 
General idanagcr 
Aer Lingus 
P. O. Box 180 
Dublin Airport 
Dublin, Ireland 

Dear Mr. Dargan: 

Mr. Spater is out of the country and is not due to be back 
until September 8. I am therefore taking the liberty of answering 
your letter of August 25, as I have been personally involved in 
the actions we have taken with respect to the Boeing 747 air- 
craft tliat you propose to lease to Trans Caribbean Airways. 

You indicate that certain ofíicials of American “are apparently 
active in attempting to block the lease”. If this refers to certain 
discussions we have had with the Federal Aviation Administra- 
tion, there would seem to be a misunderstanding. For this reason, 
I would like to explain in some detail the actions taken by Ameri- 
can’s representative in this connection: 

1. We reviewed the agreement between your company and 
Trans Caribbean Airways dated February 8, 1968 in connection 
with American’s proposed merger with TCA. This agreement 
(and a letter agreement of the same date) expressly contemplated 
the possibility that the aircraft could not be registered in the 
United States: 

(a) The agreement did not simply state that TCA 
wouid register the aircraft; it obliged TCA to use its 
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^ S ifí! r íl t °, d0 ^ 0 ’ ' m P Vlcitl y recognizing that there 
nught be difficulty m this regard. 

(b> J he side letter agreement stated that if registra- 
Uon could not be effected, TCA was relieved of any obU- 
gation under the agreement. 

(c) TCA was given an apparently meaningless op- 
tion to purchase the aircraft for a price substantially in 
excess of replacement value. It was explained to us that 
this option was designed to facilitate registration of the 
aircraft by TCA. 

t . p' We . *b en reviewed the Federal Aviation Act of 1958 and 
“ e f eder f Aviatlon Regulations issued thereunder to determine 
, C W ° l ' ,d bC Cligible for ***"*» in the 

teZ&ZoL CO ” Clu! ' io,, was * «>"1“ -O' be eUgible 

3. Not wishing to rely solely upon our own conclusions we 
requested an opmion from the firm of Crowe, Dunlevy Thwéatt 
Swinford, Johnson & Burdiclc in Oldahoma City, OklIhoma Thié 
finn speciahzes m problems relating to registration of aircraft and 
rccordanon of liens on aircraft. We received a written opinion 
rom thjs firm confirmmg our conclusion that the aircraft would 
not be cligible for registration. We were told that the only wav 
that registration might be accomplished would be by means of 

° f PCrtÍnent “formation, and certifi- 
^ ^ A (° r b y Amencan after consummation of the 
merger) that it “owned” the aircraft. 

4. We then considered the consequences of TCA (or Ameri- 
can) certifying that it “owned” the aircraft without disclosure of 
ffie relevant provisions of the lease. We concluded that this would 
be a highly ímproper course of conduct: 

(a) The only basis for such certificaíion would be the 
opuon to purchase, which we knew to be a sham. 
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(b) Section 47.43 of the Federal Aviation Regula- 
tions provides that an aircraft registration is invalid if, 
at the time it is made: 

“The applicant is a citizen of the United States, but 
his interest iu the aircraft was created by a transaction that 
was not entered into in good faith and was made to avoid 
(with or without the owner’s lcnowledge) compliance with 
section 501 of the Federal Aviation Act of 1958 (49 
U. S. C. 1401), that prevents registration of an aircraft 
owned by a person who is not a citizen of the United 
States.” 

(c) The face of the FAA form to be used in connec- 
tion with registration of aircraft contains the following 
waming in bold face type: 

“Attention: Read the following statement before 
signing this application. A false or dishonest answer to 
any question in this application may be grounds for pun- 
ishment by fine and/or imprisonment (U. S. Code, Title 
18, Sec. 1001).” 

(d) The exclusioas to TCA’s insurance policy indi- 
cate that insurance coverage on the aircraft would be 
voided if it were operated “with the knowledge cr consent 
of an officer . . . in violation of the Civil Air Regulations 
[now the Federal Aviation Regulations] prescribed by the 
F. A. A." 

5. In light of these facts, it was our conclusion that any reg- 
istration of the aircraft would have to be based upon a full dis- 
closure to the FAA of the relevant facts and a formal ruling by 
the FAA that the aircraft was eligible for registration. Accord- 
ingly, we asked the firm of Crowe, Dunlevy, Thweatt, Swinford, 
Johnson & Burdick to request a ruling from the FAA on this 
question. This was done on August 21 and the matter is now 
pending. 
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After we had first concluded that the aircraft was not eligible 
for registration, I understand that counsel for Aer Lingus-Irish 
requested and received an o tl informal ruling from an FAA 
official in Oklahoma City that the aircraft could in fact be regis- 
tered. I am not aware of the nature of the representations that 
your counsel madc at this time since no rcpresentative of TCA 
or American was present. Apparcntly this same official has now 
informed your counsel of our request for a formal ruling and has 
requested his comments. I assume it was the latter communica- 
tíon that led you to conclude that certain officials of our com- 
pany were attempting to “block the lease”. 

I would like to take this opportunity to assure you that if the 
FAA concludcs that the aircraft is eligible for registration, and 
issues a formal ruling to that effect, we have no intention of 
taking any action to block the lease or otherwise hinder its per- 
formance by TCA or by American after consummation of the 
®®rgcr. On the other hand, we will not be a party to any efforts 
to achieve registration through non-disclosure of relevant in- 
formation. 

Y°ur letter and this reply will be brought to Mr. Spater’s 
attention as soon as possible. In the meantíme, I would be happy 
to try to answer any further questions you raay have. 

, Sincerely, 

Gene E. Overbeck 
Gene E. Overbeck 

Vice Presideqt and General Counsel 
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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTV OF NEW YORK 
Indcx No. 16308/1970 


In The Matter of The Application of 
Trans Caribbean Airways, Inc., 


,'i",/p JUdS ' nen 4 S,aying Thc A'bitration Commenced by 
Aerhrne E,rea„„ Teorama, A„d For A Declarator, Judgmem 

against 

Aerlinte Eireann Teoranta and American 
Arbitratiow Association, Inc., 

Respondents. 


State of New York ) 
COUNTV OF NEW YorK f SS>: 


Ludwig A. Saskor, bein/ !uly sworn, dcposes and says: 

1 f 1 30 attorne y at law associated with Smith & Steibel 
attomeys for respondcnt Aerhnte Eireann Teoranta (“AET’) i 
submit this affidavit in opposition to Petitioner’s motion foJa !tav 
of arbitration and for a declaratory judgment. y 

m J rtf 1 I e K dÍSpUte 0 hctwecn ** P arties arises under an agree- 
ment of February 8, 1968 which provides, in essence for ih 
00 „er to lease from AET, wid. opUo„ u, purchaL cmSató-' 
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craft ovcr a five-year period (*‘the Agreemcnt”). The petition 
admits that the Agreement contains an arbitration clause. 

3. Scction 9.1 of the Agreement, a copy of which is annexed 
hereto as Exhibit *‘A’, specifies those acts or omissions of peti- 
tioner which constitute an “Event of Default” under the Agree- 
ment. After specifying such “Events of Defanlt", section 9.1 con- 
cludes with the following language: 

“then in the happening of any of the foregoing 
Events of Default AET shall have the remedies set forth 
in Section 9.2.” 

4. Section 9.2 of the Agreement then gocs on to provide for 
A.ETs remedies in the event of such default. The language of 
said Section 9.2 starts out as follows: 

“Section 9.2 —Remedies 

If one or more events of default enumerated in sec- 
tion 9.1 shall occur, and while such event of default shall 
be continuing, then in any such event:” 

The balance of Section 9.2 then specifies what these remedies 
are. After sp>ecifying said remedies, said section 9.2 then pro- 
vides, at page 9-10 of the Agreement: 

“In addition, AET may proceed to protect and en- 
force its rights by any action, suit or proceedings (in 
cquity or at law) whether for specific performance of any 
covenants or agreement or in aid of the exercise of any 
power granted by this Agreement.” 

5. The arbitration clause in the Agreement is contained in 
section 13.7 thereof, which reads: 

“13.7 —Arbitration 

Except as herein provided to the contrary in scction 
9.2, any dispute conceming the validity, interpretation 
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or application of this agreement, or any amendments 
thereto, or conceming any rights or obligation based on 
or in relation to such agreement and which cannot be 
resolved by the parties hereto, shall be settled by arbi- 
tration in New York City in accordance with the rules 

and rcgulations of the American Arbitration Associa- 
tion.” 


6. Thus the pattem of the Agreement, as it relates to this 
proceeding, is clear. Section 9.1 specifies those acts or omissions 
which constitute a default by petitioner (and in appropriate 
cases requires notice and an opportunity to cure such default) 
Sectton 9.2 is concemed solely with AETs remedies once such 
default has been established. Section 13.7 in effect provides 
that all disputes undet the Agreement, including any dispute as 
to whether or not TCA is in default under the Agreement, are 
subject to arbitration. The only subject which is not r-ibject to 
arbitratíon under the Agreement is the question of wha, -medies 
AET raay pursue in the event of petitioner’s default, AET being 
given the express right under the Agreement to exercise specified 
remedies m the event of AET’s default and, if necessary, to enforce 
the same in a court of law. 

7. The foregoing arbitration clause is eminently sensible 
and reasonable. There may possibly be a bona fide dispute 
between the parties as to whether there l,as been a default under 
the Agreement. If so, this is a matter which is amenable to 
arbitration. Once it has been determined, however, that there 

as been such a default, then there is no reason why the remedies 
which may be pursued on account of such default—which reme- 
dies are clearly spclled out in the Agreement—need be submitted 
arbitrauon. In any event this is what the Agreement clearly 
and unambiguously provides, and what the parties both agreed 

8. In the light of tíie foregoing, petitioner’s attempt to sub- 
mit to this Court the question of whether petitioner is in default 
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under the Agreement is not understandable. Whether or not 
petitioner is in default under the Agreement is, as heretofore 
noted, determined by section 9.1, not 9.2. Disputes under sec- 
tion 9.1 are not excluded from arbitration under the Agreement. 
The arbitration clause is clear and unambiguous. Had the parties 
intended to exclude from arbitration any questions of whether 
TCA is in default under the Agreement, it would have been a 
simple matter to so provide in the Agreement. The Agreement 
does not so provide. 

9. Since the question of whether petitioner is in default un- 
der the Agreement is clearly an arbitrable issue under the Agree- 
ment, the balance of the petition, which seeks to show that in fact 
petitioner was not in default under 

* * * 
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for Stajr of Arbitration and Dedaratory Judgment 
(ExcerpU) 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTV OF NEW YORK 


Index No. 16308/1970 
In the Mattcr of The Application of 
Trans Caribbean Airways, Inc. 

Petitioner, 

For a Judgment Staying The Arbitration Commenced By 
Aerlmte Eireann Teoranta, And For A Declartory Judgment 

against 

Aerlinte Eireann Teoranta and American 
Arbitration Association, Inc. 

Respondents. 


Memorandum of Respondent Aerlinte Eireann Teoranta 
in Opposition to Motion 

for Stav of Arbitration and Declaratorv Judgment 

Petitioner has instituted a special proceeding seeking to stay 
a pendmg arbitration between petitioner and rcspondent Aerlinte 
Eircarin Teorairta (“AET”); and seeking a declaratory judgment 
that AET wrongfully terminated and repudiated the agreement 
which is the subject of the arbitration proceeding (“the Agree- 
ment ), that petitioner has no further obligation to AET there 

ímmAE? “ en, “ W “ 
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* in Opposition to Motion 
for Stay of Arbitration and Declaratory Judgment (Excerpts) 

The petition was brought on by an order to show cause which 
refers only to petitioner’s request for a stay of arbitration. There 
is no reference in the order to show cause to petitioner’s request 
for a declaratory judgment. 

The question submitted to arbitration was whether petitioner 
violated the terms of the Agreement. This question arises under 
section 9.1 of the Agreement, which specifies those acts or omis- 
sions of petitioner which constitute an “Event of Default” under 
íhe Agreement (and, where appropriate, prescribes a period of 
notice and an opportunity to cure such default). 

Once there has been a default by petitioner, section 9.2 of 
the Agreement provides for the remedies which AET may pursue 
by reason of such default. The remedies are spelled out in detail. 
After specifying these remedies, said section 9.2 provides that 
AET may enforce its rights in any action or proceeding in equity 
or at law. 

The Agreement contains a broad arbifration clause which 
covers all disputes under the Agreement, “except as herein pro- 
vided to the contrary in section 9.2”. In other words, the Agree- 
ment excludes from arbitration any question of the remedies 
which may be pursued by AET in the event of petitioner’s default, 
since these remedies are specified at length in section 9.2. 

POINT I. 

The Petition DEMONSTRaTES on its Face 
THAT PETITIONER IS NOT ENTITLED 

TO a Stay of Arbitration. 

The petition, together wi(h its attachments, clearly shows 
that the dispute between the parties is whether petitioner was in 
default under the Agreement and that this is an arbitrable issue 
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for Stay of Arbitration and Declaratory Judgment (Excerpts) 

under the Agreement. The petition also shows that the sole sub- 
ject excluded from arbitration under the Agreement is the ques- 
tion of what remedies AET may pursue in the event of such 
default, and that AET has not sought any arbitration of that 
issue (Petition, para. 16). 

Under these circumstances, the following language from 
Binkow v. Brickman, 145 N. Y. S. 2d 530 (not officiaUy re- 
Ported), is equally applicable to the case at bar: 

“Since the papers in the present proceeding disclose 
that there is a dispute, a contract to arbitrate and a refusal 
to arbitrate, the matters in question are within the ex- 
clusive jurisdiction of the arbitrators. In re Crosset, 275 
App. 1051, 92 N. Y. S. 2d 109; Matter of Lipman, 
289 N. Y. 76, 43 N. E. 2d 817, 142 A. L. R. 1088. 
Petitioners’ 

* • * 


Exhibit E to Item 5 


A 193 


ExhibHF 

Supplemental Memorandum of 
Respondent Aerlinte Eireann Teoranta (Excerpts) 

SUPREME COURT OF THE STATE OF NEW YORK 

C0UNTY OF NF.W YORK 


Index No. 16308/1970 
In the Matter of The Application of 
Trans Caribbean Airways, Inc. 

Petitioner, 

For a Judgment Staying The Arbitration Commenced by 
Aerlinte Eireann Teoranta, And For A Declaratory Judgment 


vs. 

Abrlinte Eireann Teoranta and American 
Arbitration Association, Inc. 

Respondents. 


SUPPLEMENTAL MEMORANDUM OF 

Respondent Aerlinte Eireann Teoranta 

In Point I-A of its repl) memorandum, petitioner in fact deals 
with questions which are not in the way of reply and which should 
and could have been dealt with in its moving memorandum. 

The purpose of this memorandum is to briefly answer the 
arguments made in said Point I-A. 

The thrust of petitioner’s argument in Point I-A appears to 
be that it would be unreasonable and a “misuse of the arbitration 
process” to expect the arbitrators to determine questions of de- 
fault without simultaneously therewith determining questions of 
remedy. 

The simple answer to petitioner’s argument is that this is 
precisely what the parties agreed to. 
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p etiti° ner is,m effect, seeldng the Court’s aid in remaking 
the agreemcnt. This is not the function of the Court on a motion 
o stay arbitration. The Court’s function is to determine whether 
the parties did or did not agree to arbitrate the issues in ques- 
tton. In this case it is clear that they did. In this connection, it 
s significant that notwithstanding respondent Aerlinte’s sub- 
nnssion of evidence as to the intent of the parties (Oppos. Affid 

° f ,^ nard H< Ste,bel November 6, 1970), petitioner has sub- 
mitted no contrary evidence as to the intent of the parties. 


vr v" Bra,id Rice Mills, Inc. v. Latrobe Brewing Co., 305 
W. Y. 36, the Court of Appeals upheld a decision which had the 
effect of enforcmg a harsh five day contractual time limit for 
demandmg arbitration. In commcnting on this five day limitation 
the Court stated, 305 N. Y. at 42: 


True, arbitration under the agreement may not now be 
had but the very issue presented in the City Court action 
was once referable to arbitration and now is no longer 
so referable only because the parties wrote their own time 
hmitaoon bcyond which no step toward such rehef could 

be taken - That was within the contract power of the 
parties. 

In the course of our decisions indicating the purpose and 
intent of the Legislature in amending the arbitration law 
fr°m bme to time, we have stressed the legislative pur- 
pose to strengthen that law by holding the parties to the 
terms of their agreement providing for arbitration of their 
disputes and to provide an exclusive remedy to prevent 
departure by either party from such agreement.” (Em- 
phasis supplied.) 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 


[Same Title] 


State of New York ) 

'SS * 

COUNTY OF NeW YORK ) " 

Leonard H. Steibel, being duly sworn, deposes and says: 

1. I am an attomey at law and member of the firm of Smith 
and Steibel, attomeys for respondent Aerlinte Eireann Teoranta 
(“AET”). I submit this affidavit in opposition to petitioner’s 
motion to stay arbitration and for a declaratory judgment. 

Arbitrability of the Dispute 

2. The dispute between the parties arises under an agree- 
ment of Febmary 8, 1968 which provides, in essence, for peti- 
tioner to lease from AET, with option to purchase, two Boeing 
747 jet aircraft over a five-year period (“the Agreement’’). 
The pctition admits that the Agreement contains an arbitration 
clause. AET terminated the Agreement September 2, 1970 on 
the ground that petitioner was in dcfault thereunder. A copy of 
AET’s notice of termination is anncxed hereto as Exhibit A. On 
or about September 4, 1970, petitioner scnt a cable to AET in 
which petitioner acknowledged receipt of said notice and; in the 
words of the petition, “denied it was in default and confirmed its 
willingncss to perform its obligations under the Agreement” 
(Petition, para. 11). A copy of said cable is annexed hereto 
as Exhibit B. Thereupon, after further communications between 
the parties in which each side reiterated its position (copies of 
said communication are annexed hereto as Exhibits C-1 through 
C-4), AET submitted the dispute to arbitration. 
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3. As is clear from the notice of termination and petitioner’s 
response thereto, the dispute between the parties is whether 
or not petitioner was in default under the Agreement. If peti- 
tioner was in default, AET had the right to terminate the Agree- 
ment. If petitioner was not in default, AET did not have the 
nght to terminate the Agreement. Section 9.1 of the Agreement, 
a copy of which section is annexed hereto as Exhibit “D”, speci- 
fies those acts or omissions of petitioner which constitute an 
^event of default” under the Agreement. After specifying such 
events of default”, section 9.1 concludes with the following 


“then in the happening of any of the foregoing 
Events of Default AET shall have the remedies set forth 
m section 9.2.” 


4. Section 9.2 of the Agreement, a copy of which section 
is armexed hereto as Exhibit “E”, then goes on to provide for 
AETs remedies where there has been an “event of default ” 
The language of said section 9.2 starts out as follows 

‘ Section 9.2 —Remedies 

“If one or more events of default enumerated in sec- 
tion 9.1 shall occur, and while such event of default 
shall be continuing, then in any such event:” 


The balance of Section 9.2 then specifies what these remedies 
are. Included among these remedies are the right to terminate 

8 ^ A ^r m o nt , ( r a - “ A,,) - After specif y^ remedies, 
said section 9.2 then provides, at page 9-10 of the Agreement: 

“In addition, AET may pioceed to protect and en- 
force its nghts by any actíon, suit or proceedings (in 
equity or at law) whether for specific performance of 
any covenants or agreement or in aid of the exercise 
of any power granted by this Agreement.” 
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Opposing Affidavit of Leonard H. Steibel (Excerpts) 

5. The arbitration clause in the Agreement is contained 
in section 13.7 thereof, which reads: 

“13.7 —Arbitration 

“Except as herein provided to the contrary in section 
9.2, any dispute concerning the validity, interpretation 
or application of this agreement, or any amendments 
thereto, or conceming any rights or obligation based 
on or in relation to such agreement and which cannot be 
resolved by the parties, hereto, shall be settled by arbitra- 
tion in New York City in accordance with the rules and 
regulations of the American Arbitration Associatlon.” 

6. Thus the pattem of the Agrecment, as it relates to this 
proceeding, is clear. Section 9.1 spccifies those acts or omissions 
which constitute an “event of default” (and in appropriate cascs 
requires notice and an opportunity to cure such default). Sec- 
tion 9.2 is concemed solely with AET’s remedies once an “event 
of default” has occurred. Section 13.7 in effect provides that 
all disputes under the Agreement (including any dispute as to 
whether or not there has been an “event of default”) are sub- 
ject to arbitration. The only matter which is not subject to 
arbitration under the Agreement is the question of what remedies 
AET may pursue, AET being given the express right under the 
Agreement to exercise specified remedies in the event of default 
and, if necessary, to enforce the same in a Court of law. 

7. Our office acts as general counsel for AET in North 
America and represented AET throughout the negotiation and 
drafting of the Agreement. I personally handled the negotiations 
and drafting on behalf of our office. 

8. As heretofore noted, I believe that the Agreement is 
clear, unambiguous and unequivocal. Questions of default are 
covered by Section 9.1 and questions of remedy by Section 9.2. 
Questions of default are subject to arbitration; questions of 
remedy are not. In 'e light of this clear dichotomy be- 
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tween default and remedies, I do not see how petitioner can in 
good faith assert that the present dispute between the parties, 
which is limited to questions of default, is not subject to arbitra- 
tion. However, should the Court determine that there is some 
ambiguity in the Agreement with respect to this question, then 
presumably the Court would want to consider parol evidence 
as to the .utent of the parties. 

9. The exclusionary language in the arbitration clause was 
discussed with the petitioner’s representatives and counsel dur- 
ing negotiations. At that time we discussed that the effect of this 
arbitration clause was that all disputes under the Agreement were 
to be arbitrable, except for our remedies. We made clear to 
petitioner that the reason for this one exclusion was that once 
there was a default we wanted to be 

* • * 


Exhibit F to Item 5 



A 199 


Exhibit F 

Opposing Affidavit of Leonard H. Steibel (Excerpto) 

SUPREME COURT OF THE STATE OF NEW YORK 
Appellate Division—First Depari ment 


[Same Title] 


State of New York 
County of New York 


ss.: 


Leonard H. Steibel, being duly sworn, deposes and says: 


1. I am a member of the firm of Smith & Steibel, attomeys 
for respondent-respondent Aerlinte Eireann Teoranta, commonly 
lcnown as Irish Intemational Airlines (“Irish”). I submit this 
affidavit in opposition to the motion of petitioner-appellant Trans- 
Caribbean Airways, Inc. (“TCA”) to stay the arbitration pro- 
ceedings between the parties pending hcaring and determination 
of TCA’s appeal from a judgment of the Supreme Court denying 
TCA’s motion in that court to stay arbitration. 


2. It is Irish’s position on this motion that: (a) TCA will 
not be prejudiced if the arbitration is allowed to proceed not- 
withstanding the appeal, whereas Irish would 


• • * 

(a) The agreement is abundantly clear. Questions of de- 
fault are covered by Section 9.1. Questions of remedy are 
covered by Section 9.2. The arbitration clause which appears 
in Section 13.7, is all-inclusive, “except as herein provided to the 
contrary in Section 9.2.” After setting forth Irish’s remedies in 
the event of TCA’s default, Section 9.2 states: 


“In addition, AET may proceed to protect and en- 
force its rights by any action, suit or proceedings (in 
equity or at law) whether for specific performance or 
any covenants or agreement or in aid of the exercise 
of any power granted by this Agreement.” 
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(b) This thc dichotomy in the agreement betweeu questions 
of default and matters of remedy is clear. Questions of default 
are covered by Section 9.1 and are subject to arbitration. Irish’s 
remedies in the event of such default are set forth in Section 
9.2, and are not subject to arbitration. 

(c) On the remote possibility that the court below might 
nevertheless find some ambiguit> in the agreement, we presented 
parol evidence to the court below (in affidavit form) as to the 
intention of the parties at the time the agreement was negotiated 
and executed, indicating that the foregoing dichotomy between 
default and remedies is precisely what the parties intended and 
agreed to. TCA had adequate opportunity to submit parol evi- 
dence to the contrary and did not do so. 

• * * 
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To be argued by 
Ludwig A. Saskor 

SUPREME COURT OF THE STATE OF NEW YORK 
Appellate Division—First Department 


In The Matter Of The Application of 

Trans Caribbean Airways, Inc., 

Petitioner-Appellant, 

For A Judgment Staying The Arbitration Commenced By 
Aerlinte Eireann Teoranta, And For A Declaratory Judgment 

against 

Aerlinte Eireann Teoranta and American 
Arbitration Association, Inc., 

Respondcnts-Respondents. 


BRIEF OF RESPONDENT-RESPONDENT 
AERLINTE EIREANN TEORANTA 

Smith, Steibel & Alexander 
Attomeys for Respon^ent- 
Respondent Aerlinte 
Eireann Teoranta 
460 Parlc Avenue 
New York, New York 10022 
PLaza 1-2660 

Ludwig A. Saskor, 

Graham E. Barjcham, 
of Counsel. 
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* • • 

language of Section 9.2 that the court in such a proceeding is 
to fashion AETs remedies to fit the nature of the default. The 
court’s job is one of “enforcement,” not determination. 

Even if TCA should convince this Court, or the court in 
an action brought by AET to enforce its remedies, that there 
may be a granting of some of the remedies provided in Section 
9.2 and a withholding of others, this would not change the basic 
dichotomy in the Agreement between questions of default, which 
are covered by Section 9.1 and subject to arbitration, and matters 
of remedy, which are covered by Section 9.2 and not subject 
to arbitrction. 

Thus, in either event, whether AET’s remedies are fixed or 
are subject to court determination, the simple answer to the 
argument that arbitration of qusstions of default alone should 
not be permitted, is that this is precisely what the parties agreed 
to. 

TCA is, in effect, seeking the aid of the courts in remaking 
the Agreement. This is not the Court’s 

* * * 



Exhibit F to Item 5 



A 203 


Exhibit G 

Memomidum Opinion of Justice Leff 
(see supra at A 89-91) 
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Aw&rd of Arbitrators 

Anencan Arbitration Association, Administrator 
Commercial Arbitration Tribunal 


In the Matter of the Arbiíration between 
Aerlinte Eireann Teoranta 

and 

Trans Caribbean Airways, Inc. 
Case Number: 1310-1038-70 


We, the Undersigned Arbitrators, having been desig- 
nated in accordance with the Arbitration Agreement entered in- 
to by the above-named Parties, and dated February 8, 1968 and 
havmg been duly swom and having duly heard the proofs and 
allegations of the Parties, Award, as foUows: 

1— There was an event of default on the part of Trans 
Caribbean Airways, Inc., hereinafter referred to as Respond- 
ent, as of September 2, 1970 (the date of termination by 
Aerlinte Eireann Teoranta, (hereinafter referred to as 
Claimant) on the grounds of: 

a) Respondent’s failure to pay to Claimant the 
sum of Eighty Five Thousand Dollars ($85,000.00) 
due, pursuant to the agreement as of July 1,1969: 

b) Respondent’s failure to execute the lease for the 
initial period; 

c) Respondent’s failure to use its best efforts to 
register the aircraft; 

d) _ That Claimant followed proper procedure in cf- 
fectuation of canceUatíon. 
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Awaid of Arbitrators 


2— Respondent’s counterclaim is dismissed. 

3— The compensation of the Arbitrators for hearings and 
study time totaling Fortv Four Thousand Two Hundred 
Fiftv Dollars ($44,250.00) shaU be bome equaUy by the 
Parties. Therefore, Claimant shaU pay to the American Arbi- 
tration Association the sum of One Thousand Five Hundred 
Dollars ($1,500.00) for the balance of its portion of compensa- 
tion stiU due the Association, and Respondent shaU pay to tbe 
American Arbitration Association the sum of One Thousand 
Five Hundred Dollars ($1,500.00) for thc balance of its por- 
tion of compensation stiU due the Association. 

4 — The Administrative fees and expenses of the American 
Arbitration Association totaUng Four Thousand Five Hundred 
Twentv Five Dollars ($4,525.00), shall be bome equaUy by 
the Parties. Therefore, Claimant shaU pay to Respondent, 
the sum of Nine Hundred Three Dollars and Seventy Five 
Cents ($903.75) for that portion of its share of said fees and 
expenses previously advanced by Respondent to the Associa- 
tion, and Claimant shall also pay to the American Arbitration 
Association the sum of Two Hundred Forty Seven Dollars 
and Fifty Cents ($247.50) for the balance of its share of said 
fees and expenses stiU due the Association. 

5 — This Award is in full settlement oí all claims and counter- 
claims submitted to this Arbitration. 


Dated: January 3, 1973 


Harold C. Harrison 
Harold C. Harrison 
Frank J. Amabile 
Frank J. Amabile 
Gerard E. Delaney 
Gerard E. Delaney 
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Artide from January 22,1973 WaU Street Journal 

Wall Street Joumal January 22, 1973 Page 7, Column 2 

Ijush Carwer to Press for $13 Million Damages from 
American Airlines 


Imh Intcmational Say s It WUI Ask Court to Coufinn Default 
Decision by Arbitration Panel 


By a Wall Street Journal Staff Reporter 

... NE . W Irish ^temational Airlines said it plans to move 

.mmed,ately to collect $13 million it claims American AirUnes 

11 35 a resu,t of lts Vlct °ry last week in an arbitration case. 

the gOVernment -o w ned Irish carrier said 
it will file in New YorK state for court confirmation of the three- 

hTrrZ Pane, ’ S dCCÍSÍ ° n - Earlier ’ American Airlines 
had md , will dispute m the courts the right of Irish Intema- 

tio al to claim damages under the arbitrators’ award. 

r Tí e d,s P ute 'nvolves contracts signed in 1968 by Trans 
Canbbean Anways, subsequently acquired by American Air- 

h • ha ? W ° BoCÍng 747 in Irish Intemational’s 
fleet dunng five winter seasons beginning with the winter of 1970- 

atCr ’ Amencan AirIi nes, in the process of acquiring Trans 
Canbbean dunng late 19 7 r, claimed the lea.se agreements were 
mvalid because, among other things, the Federal Aviation Ad- 
mmistration wouldn’t permit the foreign-owned planes to be 
flown m domestic U. S. service under long-standing law. 

The lease agreements were terminated and Irish won a New 
York court rulmg that put the dispute to arbitration. After some 
30 days of heanngs, the panel last week mled that American 
Airlmes. as successor to Trans Cúribbean was in default. 
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Article from January 22, 1973 Wall Street Journal 

An official of American Airlines said the arbitrators’ ruling 
applied only to the default issue and not to the award of damages. 
In any event, he cor.cended, American’s maximum exposure would 
be less than the $13 million of aggregate rentals that would have 
been paid under the leases becaust Jrish this winter began using 
the two planes in regular service. 

Michael Dargan, director and chief executive of Irish Inter- 
national, called the decision “a considerable victory for us at the 
end of a legal struggle which has lasted over two years.” 
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UNITED STATES DISTRICT COURT 

SOUTHERN DlSTRICT OF NEW YORK 


[Same Title] 


State of New York ) 

COUNTV OF NEW YoRk} 

Ludwig A. Saskor, being duly swom, deposes and says: 

1. I am a member of the firm of Smith, Steibel & Alexander, 
attorneys for defendant. I submit this affidavit in rep)y to the 
opposing affidavit of plaintiffs counsel swom to March 13, 1973. 

2. Initially, for the Court’s information, the current status 
of proceedings in the New York Supreme Court is that on March 
7, 1973 a decision was issued confirminr th'* arbitration award. 
A COPV of that decision is annexed hereto as Exhibit A. Judg- 
ment has not yet been entered on the decision, and plaintiff has 
moved for reargumenL 

3. The opposing affidavit is a masterful attempt to create 
confusion where none exists. This is a wise strategy on plain- 
tiffs part, since in confusion lies plaintiffs only salvation. 

Registration 

A. The Arbitration. 

4. The opposing affidavit suggests that the registration issue 
was raised in the arbitration solely to show that TCA was not in 
default in its obligation to use best efforts to register the aircraft, 
and that TCA’s Answering Statement and Counterclaim in the 
arbitration “were based on the proposition that TCA was not in 

default” This suggestion is flatly contradicted by TCA’f 'ng 

brief in the arbitration and the Answering Statement aiu'' zr- 
claim itself. Although already submitted to the Court •> a prior 
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affidavit, a copy of TCA’s Answering Statement and Counter- 
claim is annexed hereto for the Court’s convenience as Exhibit 
B. Pertinent portions thereof have previously been referred to. 
For present purposes, it suffices to refer to the following defense 
asserted therein: 

“Additional Defenses 

* * * 

“7. AET’s claims as to defaults are moot since re- 
gardless of whether such defaults occurred TCA’s obU- 
gations under the Agreement and the Agreement itself 
would have been terminated because the aircraft were 
not lawfuUy registrable in the United States.’’ 

and to the underscored portion of TCA’s counterclaim: 

“ TCA’s Counterclaim for Relief 

“10. By reason of AETs conduct as described 
above, TCA is entitled to a declaration that the Agree- 
ment is terminated, that it has no further obUgations 
thereunder, and that it is entitled to a refund of advance 
payments previously made plus interest, together with 
such other and further reUef as may be appropriate. In 
the alternative, TCA is entitled to such a declaration 
because the aircraft were not lawfully registrable in the 
United States.” (Emphasis suppUed.) 

5. TCA did not assert non-registrabUity of the aircraft 
merely as a partial defense, to be considered only if the arbitra- 
tors foimd that TCA was not in default (if they had so found, 
it is then that there would have been no need to consider this 
defense). f- i-registrability of the aircraft was asserted as a 
complete defense to defendant’s claim, as well as one of the two 
grounds of TCA’s Counterclaim. Plaintiff has not shown how 
the arbitrators could have found for defendant without passing 
on the foregoing defense; or how the arbitrators could have dis- 
missed TCA ’s Counterclaim without passing on the foregoing 
ground of ’hat Counterclaim. 
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B. The Agreement. 

6. Wholly apart from the fact that the registration issue 
was dealt with in the arbitration, it is clear from the face of 
the agreement (which is incorporated by reference in the 
amended complaint) that the possibility of the aircraft not being 
registrable was contemplated by J.e parties; that both parties 
assumed certain risks with respect to non-registrability; and that 
the procedure for dealing with any question of registration was 
specified in the contract: 

(a) The risk assumed by defendant was that if TCA com- 
plied with the contract conditions and procedures relating to 
registration, and notwithstanding such compliance was unable 
t° rcgister the aircraft (and the parties were unable to cure the 
registration defect within a 30-day period), then if such inability 
to register the aircraft occurred within the initial lease period 
the agreement would terminate and TCA would be relieved of 
its obligations thereunder. 

(b) The risk assumed by TCA was that if it failed to comply 
with the contract conditions and procedures relating to registra- 
tion, then is was to be held to the agreement notwithstanding any 
registration problem. So long as TCA complied with all of 
these conditions and procedures, it was protected against any 
non-registrability of the aircraft. If it failed to comply with 
these conditions and procedures, it was not protected. 

7. In other words, TCA’s right to rely on any alleged non- 
registrability of the aircraft was limited by—and could only 
be asserted under and pursuant to—tlie terms of the agree- 
ment. By entering into the agreement containing these express 
conditions and procedures relating to registration, TCA waived 
any nght to assert non-registrabUity of the aircraft as a basis 
for relieving itself of its obligations under the agreement (or as 
a ba sis for precluding defendant from exercising its contractual 
remedies thereunder) except in the manner prescribed there- 

under and upon compliance with the conditions contained 
therein. 
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8. The allegations of the amended complaint show that TCA 
did not follow the procedures prescribed by the agreement for 
dealing with registration and did not comply with the contract 
conditions relating thereto (in addition to the finding in the 
arbitration award—a part of the complaint—that TCA was in 
default in failing to use best efforts to register 'he aircraft, the 
arbitration award also found that TCA was in default in failing 
to execute the lease for the Initial Period; it is only where TCA’s 
inability to register the aircraft occurs under the lease for the 
Initial Period that the agreement comes to an end and TCA is 
relieved of its obligations thereunder). The allegations of the 
amended complaint also show that plaintiff, as TCA’s successor, 
is not asserting non-registrability of the aircraft pursuant to the 
agreement but rather is attacking registration outside the terms 
of the agreement. 

C. State Court. 

9. In addition to raising the registration issue in arbitration, 
plaintiff has also sought to raise the registration issue in its ap- 
plication for reargument of the applications in the New York 
Supreme Court to conf rm and vacate the arbitration award. A 
copy of plaintifFs motion for reargument (excluding exhibits) is 
annexed hereto as Exhibit C. 

D. Substantive Issues. 

10. While plaintiff contends that the Cour' cannot consider 
this motion as one for summary judgment, nevertheless the op- 
posing affidavit deals extensively with the merits of plainriífs 
action. Insofar as the opposing affidavit deals with the merits of 
the registrarion question, there is annexed hereto as Exhibit D 
an excerpt from an affidavit of March 20, 1973 which defendant 
submitted in the New York Supreme Court proceeding in oppo- 
sirion to plaintiff s motion for reargument of the applications to 
confirm and vacate the arbitratíon award. The excerpted por- 
tíon of the affidavit relates to the merits of the regisíratíon issue 
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which, as noted, plaintiff has also sought to raisc in the New 
York Supreme Court 

11. To highhght and summarize some of the points 
m the foregoing affidavit: (a) registrabUity of the aircraft was 
supported by long-standing pracúce of the FAA and its predeces- 
sor agency to treat all leases with options to purchase as con- 
didonal sales contracts under the Federal Aviatíon Act and to 
register the aircraft under such leases in the name of the lessee; 
(b) prior opinions of the FAA interpretíng the registration re- 
quirements of the Federal Aviatíon Act support registrabUity 
of the ínsh aircraft under the agreement; (c) there have been 
a number of prior leases between defendant and U. S. carriers, 
and the FAA has alway accepted those leases as a basis for 
registenng the aircraft in the name of the U. S. lessee; (d) 
two of these prior leases which were accepted by the FAA were 
leases between defendant and TCA; (e) the FAA opinion of 
November 3, 1970 was the culmination of efforts by defendant 
and TCA to get out of the agreement (whUe the agreement was 
extremely beneficial to TCA, plaintiff as TCA’s merger partner 
was already sa Jdled with surplus aircraft in a period of industry 
decline, and 'jad no use for the Irish aircraft); (f) these efforts 
mcluded a viút by plaintifFs officials to dcfendant in July 1970, 
where plaintiff threatened to try to raise a registratíon issue with 
the FAA UiUess defendant consented to a 75% reductíon in the 
term of the agreement; the summary rejectíon of defendant’s 
oher to reduce the optíon price; misrepresenting the facts to the 
FAA and otherwise drafting the request for an opinion in such 
a way as tc invite an adverse opinion on registration; and having 
the request for the FAA opinion hand delivered by plaintifFs 
counsel, who told the FAA of his own opinion that the aircraft 
were not registrable and pressed a copy of his written opinion 
of non-registrability on the FAA but failed to advise the FAA of 
the contrary opinion of defendant’s aviation counsel; (g) the 
FAA opinion was requested from the FAA in Washington just 
a few weelcs after FAA Counsel at the FAA Aircraft Registrv 
in Oklahoma City (which is the department of the FAA which 
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registers aircraft and which normally deals with questions of 
registration) had examined the agreement and lease form and 
given a verbal opinion that the aircraft were registrable; TCA’i 
chief expert witness in the arbitration admitted that the aircraft 
probably would have been registered if the agreement and lease 
form had simply been presented to the FAA in the normal course 
of business, together with an application for registration in 
TCA’s name. 


Termination 

12. In support of several causes of action in the amended 
complaint, the opposing affidavit asserts the following syUogism: 
(a) since the aircraft were not registrable, the agreement by its 
terms “would have come to an end” and defendant would not 
have been able to coUect any rents thereunder; (b) as part of 
its remedies defendant is seeking to coUect the rents as they faU 
due; (c) if defendant were permitted to enforce this remedy, it 
would thereby be placed in a better position by virtue oí having 
terminated the agreement than it would have been in if it had 
not terminated the agreement 

13. The defect in the foregoing syUogism is that it proceeds 
from a faulty premise. The agreeinent was to come to an end, 
and TCA relieved of its obUgations thereundcr, only if inability 
to register the aircraft occurred notwithstanding TCA's best 
efforts. The arbitration award expressly found that TCA did not 
exercise best efforts to register the aircraft. Therefore, the agree- 
ment would not have “come to an end,” and TCA would not have 
been relieved of its obUgations thereunder. Having faUed to use 
best efforts to register the aircraft, TCA would be held to the 
terms of the agreement notwithstanding any inabiUty to register 
the aircraft (in addition, as heretofore noted, the arbitration 
award found that TCA was in default in faiUng to execute the 
lease for the Initial Period, and it is only where TCA’s inabiUty 
to register the aircraft occurs under the Initial Period lease that 
the Agreement comes to an end and TCA is reUeved of its obU- 
gations). 
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Impossibility of Performance 

14. Plaintiff also appears to contend that in view of the 
alleged non-registrability of the aircraft and the public policy 
considerations underlying that non-registrability, it would be 
unlawful and against public policy to permit plaintiff to recover 
indirectly, by exercise of its contractual remedies, rcnts under 
an agreement which contemplates the operation of foreign air- 
craft in U. S. commerce. 

15. The foregoing argument ignores the provisions of the 
agreement. Nothing in the agreement requires TCA to operate 
the aircraft, in the United States or anywhere tlse. The “per- 
formance required of TCA is the payment of rent. There is 
nothing illegal or against public policy in the payment of rent 
There was nothing to prevent TCA from paying the rent and 
letting the aircraft sit on the ground. Moreover, TCA had a 
nght of sublease under the agreement (although fhe right of sub- 
lease related to domestic carriers, the official who negotiated and 
executed the agreement on behalf of defendant testified in the 
arbitration that defendant would have consented to a sublease 
to a foreign camer). TCA assumcd the risk of non-registrability 
(and was protected against non-registrability if it followcd the 
contract procedures and complied with the contract conditions), 
just as it had donc the two prior lease transactions with de- 
fendant, where the FAA had registered the aircraft. 

Attack on Contractual Remedies 
A. The Agreement. 

16. In contending that it is free to attack defendant’s right 
to exercise its contractual remedies, plaintiff is again ignoring 
the agreement. Defendant’s rcmedies upon the occurrence of 
an event of default (as defined under Section 9.1 of the Agree- 
ment) were agreed to in advance by TCA at the time it entered 
mto the agreemcnt. Similarly, the defaults which would give 
nse to such remedies (defined in the agreement as “events of 
default") were agreed to by TCA at the time it entered into the 
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agreement. Any claim that the remedies were too harsh, or 
that the defaults giving rise to such remedies were too small, 
should have been made when the agreemcnt was negotiated. The 
agreement is clear and unequivocal. An event of default triggers 
specified remedies. It is too latc in the day to redraft thc agree- 
ment. 

B. Waiver. 

17. The question raised by plaintifTs post-arbitration attaclc 
on defendant’s remedies is not whether TCA should have raiscd 
these objections in the arbitration (in fact it did so to a certain 
extent). It is whether TCA should have raised thesc objections 
prior to the arbitration, on its motion to stay arbitration. This 
question has nothing to do with whether or not the remedies are 
subject to arbitration. 

18. In asserting that TCA was not required to raise these 
objections on the motion to stay arbitration, plaintiff is suggest- 
ing that TCA was free to sit back and allow the matter to pro- 
ceed to an arbitration which lasted some seven months and 
entailcd enormous expense and then, dcpcnding on the outcome 
of the arbitration, either accept the arbitration award or go into 
Court and seek in effect to nullify the award on a ground which 
was available to it when defendant first demanded arbitration. 
To state this proposition is to answer it. If notwithstanding the 
arbitrators’ finding of default defendant is precluded from exer- 
cising the remedies prcscribed under the agrcement where such 
default has occurred, what was the point of the arbitration? 
Whether plaintiff is or is not in tcrms attacking the arbitration 
award, the effect of what it seeks in this declaratory judgment 
action is to nullify the arbitration award (as made clear by the 
original complaint, which by its terms seeks to prevent “enforce- 
ment of the arbitrators’ award”). It is sulimitted that however 
labelled, any defensc which if uphcld would have the practical 
cffect of nullifying an arbitration award is a defense which must 
be asscrted if at all at the outset of the arbitration. 
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C. Effect of State Court Decision. 

19. It is true that on the motion to stay arbitration defend- 
ant took the position, and the New York Supreme Court agreed, 
that defendant’s remedies under the agreement were not sjbject 
to arbitration. However, the basis of that position was that the 
remedies which follow upon an event of default had been agreed 
to in advance and were spelled out in the agreement, and therefore 
once there is a finding of an event of default there can be no 
dispute as to defendant's remedies. 

20. The affidavit and memorandum referred to at Exhibits 
D and L of the opposing affidavit were submitted on plaintifi’s 
first motion for a stay of arbitration, which was decided on a 
narrow procedural ground by a different Judge than the one who 
decidcd the second motion. However, the obsenations set forth 
below with respect to the second rootion apply equally to de- 
fendant’s papers on the first motion. 

21. As to those papers excerpted at Exhibit F to the oppos- 
ing affidavit, it suffices to annex hereto as Exhibit E the first five 
pages (as opposed to the first four pages submitted by plaintiff) 
of the first Steibel affidavit, and to refer to the following state- 
ments therefrom: 

“7. Our office acts as general counsel for AET in 
North Ameríca and represented AET throughout the 
negotiation and drafting on behalf of our office 

* • * 

“9. The exclusionary language in the arbitration 
clause was discussed with the petitioner’s representatives 
and counsel during the negotiations. At thaí tim» we 
discussed that the effect of this arbitration clause was 
that all dispiites under the Agreement were to be arbi- 
trablc, except for our remedies. We made clear to peti- 
tioner that íhe reason for this one exclusion was that 
once there was a default we wanted to be able to invoke 
our remedics immediately and we did not want there to 
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be any question about our remedies. Petitioner under- 
stood this and did not object thereto. 

“10. The foregoing arbitration clause is sensible and 
reasonable. There may nossib!y be a bona fide dispute 
betv'een the parties as to whether an ‘event of defuult’ 
has occurred (though I do uot believe there is any genuine 
dispute in this case). If so this is a matter which is 
amenaLle to arbitratíon. However, once it has bcen de- 
termined that an ‘event of default’ has occurred, there 
is no reason why the remedies which may be pursued 
on account of such defauit—which remedies are clearly 
spelled out in the Agreement—need be submitted to arbi- 
tration.” (Emphasis supplied.) 

22. No contrary evidence was presented to the New Y<>rk 
Supreme Court regarding the actual intention of the parties. 
That the Court accepted defendant’s interpretation of the agree- 
ment is evident from its discussion of the contract language whicii 
prcceded the statement on which plaintiff now seeks to r sly: 

“Section 9.1 of the agreemeut specifies those acts of 
petitioner which consdtute an ‘event of default’. Aftrr 
specifying such ‘events of default’, section 9.1 concludes 
with the following language: 

Then in the happening of any of the foregoing 
Events of Default AET shall 'utve thc remedies set forth 
in Section 9.2.’ 

“Section 9.2 of the agreement then goes on to pro- 
vide for AETs remedics where there has been an 'event 
of default’. 

“The language of said Section 9.2 begins: 

‘If one or more events of default enumerated in 
Section 9.1 shall occur, and which [sic\ such event 
of defauit shall be continuing, then in any such event:’ 


Item 6 




A 218 


Reply Affidavit of Ludwig A. Saskor 

Tíie balance of Sectíon 9.2 then specifies what these 
remedies are, among which is included the right to ter- 
minate the agreement. 

“After specifying these remedics, Sectíon 9.2 then 
states, at pages 9 and 10 of the agreement: 

‘In additíon AET may proceed to protect and en- 
force its rights by any action, suit or proceeding (in 
equity or in law) whether for specific performance of 
any covenants or agieement or in aid of the exercise 
of any power granted by this agreement.’ 

* * * 

The only matter which is not subject to arbitratíon 
under the agreement is the question of what remed : es 
AET may pursue, AET being given the express rig'hts 
under the agreement to exercise specified remedies in the 
event of default and, if necessary, to enforce same in a 
court of law.” (Emphasis supplied.) 

23. In attemptíng to read a diíferent meaning into the New 
York Supreme Court’s statement, and into the agreement itself 
plamtiff apparently translates the word “enforce” to mean “deter- 
mme,” or “Utigate.” There is nothing in the agreement or in 
the New York Suprcme Court decision to support this strained 
mterpretation. The pattem and language of the agreement, and 
“e Court’s extended discussion thereof, leave no doubt that the 
word “enforce” ’.vas being used in its ordinary sense and meaning 
(althoug’ the very fact that this Court is now being called upon 
to construe a decision in the New York Supreme Court proceed- 
ing is ?n indicatíon as to why the issues sought to be raised in 
this action should properly be detennined, if at aU, in that Court 
and that proceeding). 

24. PlaintifFs present interpretatíon of the positíon taken 
by defendant on the motion to stay arbitratíon is strangely at 
odds with the manner in which plaintíff interpreted that positíon 
at the time. Annexed hereto as Exhibit F is a copy of an affidavit 
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ot the same plaintifFs counsel who made the opposing affidavit 
on the present motion. In his earlier affidavit, plaintifFs counsel 
interpreted defendant’s position as follows: 

“The crux of that position is that the arbitrators are not 
permitted, and the courts not required, to deal with 
remedies, since the remedies in Section 9.2 of the Agree- 
ment are automatic once there has been a default. A 
finding as to default is therefore said to resolve the con- 
troversy. ” ( Emphasis su pplied.) 

Enforceability of Remedies 

25. PlaintifFs claim tnat defendant’s contractual remedies 
under the agreement are “penal’* provisions, and unenforceable 
under New York law, as that claim is contained in the fifth cause 
of action of the amended complaint, is disposed of by the terms 
of the agreemtnt which forms a part of that conplaint. Under 
Section 9.2, Paragraph F, where defendant relets the aircraft 
TCA is entitled to a pro rata credit against rentals (subject to 
adjustment for defendant’s expenses in reletting). Where de- 
fendant uses the aircraft itself, TCA is entitled to a pro rata 
credit of 50% against rentals. True, the 50% figure applies 
even if defendant’s profit on such use is more than that. It also 
applies if defendant’s profit is less than that. It applies even if 
defendant incurs a loss on such use. It applies across the board. 
The situation where defendant uses the aircraft on its own routes 
is a classic exampie of agreement on a fixed sum where damages 
are difficult to measure. There could be endless dispute as to the 
proper method of measuring defendant’s profit or loss on the 
particular use of a particular aircraft. Undcr Paragraph G of 
Section 9.2, defendant may elect to recover, on a discounted 
basis, the excess, if any, of the remaining rentals over the fair 
and reasonable net rental value of the aircraft for the balance 
of the term. 

26. It is clear from the face of the agreement, which Ls a 
part of the amended complaint, that there is nothing penal about 
the foregoing remedies. 
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Wherefore, it is m.pectfully requcstcd that the amended 
complamt be dismisscd, with costs, and without leave to serve 
a further amended complaint 

Ludwig A. Sasror 
Ludwig A. Saskor 

(Swom to by Ludwig A Saskor on March 23, 1973.) 
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Memorandum DecUion of Justice Qmar t 

SUPREME COURT OF THE STATE OF NEV/ YORK 
Special Term—Part I 
New York County 

at the Courthouse thereof, 60 Centre Street, 

New Yo*1c, New York 10007. 

Present: Hon. Thomas C. Chimera, Justice. 


In the matter of the application of 
TRANS CARIbSEAN Á»RWAYS INC. 
against 

Aerlinte Eireann 7'eoranta 
etano 


The following papers numbered 1 to 8 read on this motion, 
Submitted by Court No. 142 on Calendar oí Jan. 24, 1973. 

PAl’ERS 

NUMBBRED 

Filed—Order to Show Cause—and Affidav.is 

Annexed exhibit. 1_3 

Answering Affidavit and exhibits 5-8 

Affidavit of Service. 4 

Upon the foregoing papers this application to confirm the 
award of the arbitrator is granted. Errors, mistakes or defections 
from strict legal rules are all included in the arbitration risk 
(Matter of Wilkens, 169 N. Y. 494; Shirly Silk C x v. American 
Silk Co., 257 App. Div. 375; Matter of Mutten Wiener Co., 2 
AD 2d 341; Matter of Schine, 26 NY 2d 799). In exchange for 
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speed and finality, the parties to arbitration surrender the safe- 
guards which surround a conventional trial (Mole v. Queens Ins. 
Co.* 14 AD 2d 1, 3). The fact that the arbitrators may have 
misconstrued the provisions of the contract or not properly 
applied legal rules is not a bar to confirmation of an award. Settlc 
judgment. 

Dated March 7, 1973 


Thomas C. Chimera 
J. S. C. 

County Clerk’s No. 16308, 1970 
Spec I Liber T7 Line 2, 1972 
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Order to Show Cause and Affidavit in Support of 
Motion for Reconsideration or Clarification 

At a Special Term, Part II of the Supreme Court of 
the State of New York, County of New York, 
held at the Courthouse, 60 Centre Street, New 
York, New York on the 9th day of Marcb 1973. 

Present: Hon. Wilfred A. Waltemade, Justice. 

Index No. 16308/1970 

In the Matter of the Application of 
Trans Caribbean Airwavs, Inc., 

Petitioner, 

F°r a Judgment Staying the Arbitration Commenced by 
Aerlinte Eireann Teoranta, And for a Declaratory Judgment 

against 

Aerlinte Eireann Teoranta and American 
Arbitration Association, Inc., 

Respondents. 


Upon reading and filing the annexed affidavit of Andrew C 
HartzeU, Jr, sworn to the 8th day of March, 1973, and upon 
íul of the papers and proceedings had herein, let the respondent 
Aerhnte Eireann Teoranta (“AET’) show cause at a Special 
Term, Part I, of this Court at the Courthouse, 60 Centre Street, 
New York, New York on the 14th day of March, 1973 at 9-30 
o clock m the forenoon of that day or as soon thereafter as 
counsel can be heard, why an order should not be made grant- 
mg petitioner’s application for reconsideration of AETs motion 
to confirm an arbitration award dated January 3, 1973, or in 
die alternative, for clarification of the decision of Justice Chimera 
dated March 7, 1973, upon said motion to confirm, and 

Exhibit C to Item 6 



A 225 



Exhibit C 

Order to Show Cause and Affiáavit in Support of 
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Why, pending the determination of petitioner’s application 
herein, settlement and entry of judgment upon the aforesaid de- 
cision of Justice Chimera should not be stayed; and it is further 

Ordered that, sulhcient reason appearing therefor, service 
of a copy of this order together with the papers on which it is 
granted upon AETs attorneys on the 9th day of March, 1973 
shall be deemed sufficient. 


Enter: 


W A W 
J. S. C. 
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Recoiuideratíon or for Clarification 

SUPREME COURT OF THE STATE OF NEW YORK 

COUNTV OF NEW YORK 


[Same TitlbJ 

State of New York ) 

CoUNTY OF NeW YorK 

Andrbw C. Hartzell, Jr., having been duly sworn, de- 
poses and says: 

1 301 a m ember of the Bar of this Court and of the firm 
of Debevoise, Plimpton, Lyons & Gates, attomeys for American 
Airhnes, Inc. (“Amencan”), successor m interest to Trans 
Canbbean Airways, Inc. (“TCA”). This affidavit is made in 
support of / merican’s motion for reconsideration of thc motion 
by Aerhnte Eireann Teoranta (“AET’) to confirm an arbitratíon 
award dated January 3, 1973, or, in the altemative, for clarifica- 

A^.° f ^ Court ’ s dccision, dated March 7, 1973, grantíne 
AET s motion to confirm. 

Appropriateness cf the Instant Motion 
2. On January 19, 1973 AET moved to eonfirm the arbitra- 
tíon award. That award purported to do no more than to find 

m TCA was m clefault under a certain Agreement 

and to hold that TCA’s request for a refund of its downpayments 
wasdemed. SpecificaUy, the award was totally silent with respect 
to the questíon of whether the AET aircraft could be registered 
with the Federal Aviatíon Administratíon (“FAA”) in TCA’s 
name pursuant to Sectíon 501 of the Federal Aviatíon Act, 49 
U. S. C. § 1401, and apphcable FAA regulatíons. Such a deter- 
mmatíon was not necessary to the arbitrators’ award Con- 

~equently, m opposing AETs motíon to confirm, American did 
not spealc to this issue. 
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3. On February 9, 1973 AET moved to dismiss a federal 
action commenced by American in the Southem District of New 
York. In the federal action, American seeks a declaratory judg- 
ment thLt, regardless of the arbitration award, AET is not en- 
titled to any remedies under the Agreement.* AETs motion 
to dismiss the federal action asserted, among other things, that 
the arbitration a vard constituted a determination that the foreign- 
owned aircraft involved under the Agreement could be registered 
with the FAA in TCA’s name. 

4. In an attempt to resolve this question, American tiled a 
supplemental afliduvit in these proceedings on February 13, 
1973. Although d t nying that the award had made any such 
determination, Ameican pcinted out that AET had taken a 
contrary position which further demonstrated the necessity for 
vacating the award. 

5. AET objected to the filing of the supplemental afTidavit, 
asserting that it should not be considered because it was not 
timely. The Court’s decision afhrming the award does not men- 
tion the supplcmental affídavit or the issues raised therein; and 
American does not know whether they were considered by the 
Court in reaching its decision. (The memorandum decision by 
the Court is attached hereto as Exhibit A.) 

6. American respectfully submits that the matters which 
were raised in the supplemental affidavit, and which are re- 

* The Agreement which was the subject of the arbitration ex- 
pressly excluded the question of AET’s remedies from the scope of 
arbitration, even though it permitted AET to arbitrate questions 
relating to TCA’s alleged defaults. Thus, once TCA’s defaults were 
determined in the arbitration proceeding, the issue of AET’s reme- 
dies (if any) was left for subsequent court adjudication. That this 
bifurcated procedure exists was admitted by AET and was confirmed 
by the ruling of Mr. Justice James J. Leff in his decision, dated 
December 7, 1970, in this proceeding. 

Exhibit C to Item 6 





A 228 


Exhibit C 

Affidavit in Support of Motion for 
Reconsideration or for Clarification 

peated below, were asserted in a timely fashion anH require 
vacatur of the eward. American did not know until a few days 
prior to the filing of the supplemental affidavit that AET would 
assert a construction of the arbitration award which was tota!ly 
unjustified. AETs original papers in support of its motion to 
confirm did not mention this issue. Since the arbitration award 
did not purport to spealc to the issue, American could not have 
brought the matter to the Court’s attention any sooner than it 
did. The position taken by AET with respect to the registration 
question further demonstrates why the award should not be con- 
firmed, and hence American asks that the Court reconsider 
AETs motion to confirm. In the altemative, American requests 
that the Court clarify its decision to delineate what has or has 
not been decided.* 

7. This rnotion is brought on by order to show cause rather 
than by notice of motion because American has requested a stay 
of the entry of judgment pending a determination of this irotion. 

8. Except as stated above, no prior request for this or 
similar relief has been made by American. 

An Award Cannot be Contrary to 

PUBLIC POLICY AND FEDERAL LaW 

9. It has long been held that confirmation of an award 
should be denied pursuant to the Court’s general equity powers 
where an award is contrary to the public policy of the state or of 
the United States. See, e.g., iVestem Union Tel. Co. v. American 
Communications Ass'n, 299 N. Y. 177, 185-87 (1949). If the 

• In another AET affidavit in the Federal action, dated Febru- 
ary 28, 1973, it claimed that the arbitrators decided that AET had 
a right to terminate. This also is erroneous; the question of AET’s 
remedies was expressly excluded from arbitration. AETs new argu- 
ment further demonstrates the need for vacatur or clarification of 
the award. 
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instant arbitration award werc held to constitute a determination 
that the foreign-owned aircraft could be lawfully registcred in 
the United States, or that remedies could be awarded on such 
an assumption, the award would plainly violate the Federal Avia- 
tion Act and the public policy of this country. 

10. Section 501 of the Federal Aviation Act makes it un- 
lawful to operate an aircraft in the United States unless it is 
registered by the owner. Furthermore, the Act requires that the 
owner be a citizen of the United States. A basic part of the legis- 
lative policy behind the registration requirement is knuwn as the 
principle of “cabotage”. It originated in maritime law and, 
simply stated, is that foreign owned aircraft cannot fly betwecn 
“capes” or points in the same country and cannot compete in 
domestic air trafiic with aircraft owned by United States citizens. 
The same principle underlies Section 1108 of the Federal Avia- 
tion Act, 15 U. S. C. § 1508. See Petition of Qantas, 29 Civil 
Aeronautics Board Reports 33 (1959); Kingsley, Nationality of 
Aircraft, 3 Journal of Air Law and Commerce 50, 51 (1932); 
Convention on Intemational Civil Aviation (Chicago Conven- 
tion), December 7, 1944, Art. 7, 61 Stat. 1182. Compare the 
similar maritime policy discussed in Central Vermont Transpor- 
tation Co. v. Duming, 294 U. S. 33, 41 (1935), and in Marine 
Carriers Corp. v. Fowler, 429 F. 2d 702 (2d Cir. 1970). So im- 
portant is this policy that the FAA regulations provide that 

“. . . the registration of an aircraft is invalid if, at the 
time it is made . .. the applicant is a citizen of the United 
States, but his interest in the aircraft was created by a 
transaction that was not entered into in good faith and 
was made to avoid . . . compliance with section 501 of 
the Federal Aviation Act ... that prevents registration of 
an aircraft owned by a person who is not a citizen of the 
United States.” C. F. R. § 47.43(a)(4). (Emphasis 
added.) 
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11. An “owner’ for purposes of registration under the Fed- 
eral Aviation Act includes one who is purchasing the f-ircraft 
under a contract of conditional sale, or a lessee under a leasc 
which is equivalent to a contract of conditional sale. 14 C. F. R. 
§ 47.5 (c). The following points were undisputed in the arbi- 
tration: 

(a) Thr Agreement, as weU as each seasonal lease, 
gave TCA an option to purchase the aircraft but at a 
price 115% of a new Boeing plane (i.e., at a premium 
of almost $4 miUion from the outsct). 

(b) The value of the plane to be purchased was de- 
termined on the basis of a new and different aircraft, 
not the aircraft to be purchased; as a result, the price 
increased each year even though the plane to bc pur- 
chased grew older. 

(c) The rentals to be paid by TCA were not credited 
to the option price if the option was exercised. 

(d) The option was inserted in the Agreement not 
bccause either party expected TCA to exercise the option 
but rather beciuse it was hoped that the option would 
facilitate registration. 

(e) The seasonal nature of the leases did not con- 
form to the ordinary conditional sale under which the 
vendee acquires complete possession of the item being 
sought. 

In short, it was clear that TCA was not the owner and was not 
acquiring the aircraft under a conditional sales contract. Con- 
sequently, the aircraft could not have been registered under any 
circumstances. The subject was squarely dealt with in an opinion 
which the FAA rendered in November 1970 and which was 
introduced at the hearing. That opinion, a copy of which is 
attached hereto as Exhibit B, held that TCA was not the owner 
°r conditional vendee of the plancs and hence could uot law- 
fuUy register the aircraft. 
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12. The evidence on th< subject of registration, as on many 
other points in the arbitration, was presentcd to show that TCA 
(and American) had a legitimate problem with the aircraft and 
that TCA was not failing in its best-efforts obligation with re- 
spect to registration. The arbitrators decided that TCA was, 
on September 2, 1970, failing in its best-efforts obligation in 
connection with registration. Hence, they never reached the ques- 
tion whether, if best efforts had been used then or later, the 
aircraft couid have been lawfully registered. If they had so 
ruled, such a determination would have been in violation of law 
and public policy, outside the scope of their authority, and in 
manifest disregard of the opinion of the FAA. Neither arbi- 
trators nor courts can disregard opinions of federal administrative 
agencies primarily rharged with enforcement of regulatory stat- 
utes. See Ricci v. Chicago Mercantile Exchange, 41 U. S. L. W. 
4097 (U. S. Supreme Court 1/9/73). 

The Award Does Not Deal With Registration 

13. It is plain from an examination of the arbitration award 
that it does not deal with the question of registration of aircraft. 
Nor does it deal with what remedies, if any, including damages, 
AET might be entitled to recover under the Agreement, or what 
defenses to such recovery American, as successor to TCA, is 
entitled to raise. These matters were expressly excluded from the 
scope of the arbitration, as recognized in Justice LefFs opinion 
of December 7, 1970, herein. Justice Leff ordered that arbitra- 
tion was appropriate on matters of default, but not on matters 
of remedies. Therefore, it would be contrary to the basis on 
which the arbitration proceeded to attempt to read into the award 
any determination on issues of registration, especially in the 
context of damages and other remedies. 

14. Not only does the arbitration award make no reference 
to registration, but it was entirely unnecessary for the arbitrators 
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to decide the issue. Furthermore, registration is a matter of 
major federal policy, embodied in federal statutory law, and 
could not be decided by arbitrators even if the matter had been 
presented to them for decision, which it was not: 

“We have often held that the broadest of arbitr?tion 
agreements rannot oust our courts from their role in the 
enforcement of major State policies, especially those em- 
bodied in statutory form (Durst v. Abrash, 22 AD 2d 39, 
affd. 17 NY 2d 445, supra [usury laws]; Matter of Knick- 
erbocker Agency [Holz], 4 NY 2d 245 [liquidation of 
defunct insurance companies]; Matter of Kingswood Mgt. 
Corp. [Salzman], 272 App. Div. 328 [claim under Federal 
Emergency Price Control Act of 1942]; see, also, Wilko 
v. Swan, 346 U. S. 427, supra [claim under Securities 
Act of 1933 ],Koven & Brother v. Local Union A 'o. 5767, 
United Steelworkers of America, 381 P. 2d 196 [3d Cir.] 
[scope of discharge in bankruptcy]; contra, Fallick v. 
Kehr, 369 F. 2d 899 [2d Cir.] [scope of discharge in 
bankruptcy]; 8 Weinstein-Kom-Miller, N. Y. Civ. Prac., 
pars. 7501.15-7501.19). Recently, the Second Circuit 
in American Safety Equip. Corp. v. Maguire Co. (391 
F. 2d 821) came to a conclusion similar to ours involving 
arbitration of a Federal antitrust claim (see, also, Silver - 
- cup Bakers v. Fink Baking Corp., 273 F. Supp. 159, 
162-163 [S. D. N. Y.] [dictum]).” Matter of Aimcee 
Wholesale Corp., 21 N. Y. 2d 621, 629-30 (1968). 

If The Arbitrators’ Award Is Unclear, 

It Should For That Reason Be Vacated 

15. CPLR 7511 (b) (iii) provides that an award shall be 
vacated if the court finds that 

“... an arbitrator, or agency or person malcing the award 
exceeded his power or so imperíectly executed iit that a 
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final and definite award upon the subject matter sub- 
mitted was not made. . . ." 

If, as AET claims, the arbitration award constituted a determina- 
tion as to registrability of the aircraft, such a determination was 
contraiy to federal law and public policy, and therefore exceeded 
the scope of the arbitrators’ power. For that reason it should 
be vacated. If the arbitration award constituted a determination 
as to matters such as registrability relating to remedies or dam- 
ages, it also exceeded the power of the arbitrators as stated in 
Justice LefFs opinion referred to above. For that reason also it 
should be vacated. If it is unclear whether the arbitration award 
constituted a determination on these matters, it should be vacated 
because it was so “imperfectly executed . . . that a final and 
definite award” was not made. The only altemative method cf 
resolving such indefiniteness as to the award would be a full hear- 
ing to review the arbitration proceedings in order that an in- 
formed determL ation can be made as to the meaning of the 
award. See Sobel v. Hertz, Warner & Co., N. Y. L. J. 
(12/20/72), page 1 (2d Cir. 1972). Vacatur of the award is 
obviously a more practical method to the same end in view of 
the extensive record in this proceeding. 

16. Even if the Court were to confirm the award, as we sub- 
mit it should not, it is essential that the ruling on confirmation 
delineate the meaning of the award so that all parties wiU know 
what the Court has confirmed. 

Wherefore, it is respectfully submitted, for the reasons 
stated in this affidavit and for the reasons previously stated in 
my affidavit, swom to January 26, 1973, that the award herein 
be vacated or, in the altemative, that this Court’s decision, dated 
March 7, 1973, be clarified. 

Andrew C. Hartzell, Jr. 

Andrew C. HartzeU, Jr. 

(Swom to by Andrew C. HartzeU, Jr. on March 8, 1973.) 
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SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF NeW YoRK 
Index No. 16308/1970 


In The Matter o£ The Application of 
Trans Caribbean Airways, Inc., 

Petitioner, 

For a Judgment Staying The Arbitration Commenced by 
Aerlinte Eireann Teoranta, And For A Declaratory Judgment 

against 

Aerlinte Eireann Teoranta and American 
Arbitration Association, Inc.. 

Respondents. 


State of New York ) 

COUNTY OF NeW YORK J M " 

Ludwig A. Saskor, being duly swom, deposes and says: 

1. I am a member of the firm of Smith, Steibel & Alexander, 
attomeys for respondent Aerlinte Eireann Teoranta (“Irish”). I 
submit this affidavit in opposition to petitioner’s motion for re- 
argument. 

2. Petitioner’s ap; Jcation is framed in terms of a request 
for “reconsideration" of Irish’s motion to confirm the arbitra- 
tion award, or altematively for “clarification” of the decision 
granting said motion. It is in effect a motion for reargument and 
the principles applicable to such motions are applicable here. 

3. The grounds of petitioner’s application are as unclear as 
petitioner claims this Court’s decision to be. 
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The Evidence Before the Arbitrators Established 
the Registrability of the Aircraft 

26. Petitioner’s position in the arbitration that the aircraft 
were not registrable was based primarily on the testimony of 
Preston G. Gaddis, II, an Oklahoma City attorney who worlcs 
on aircraft registration matters (the FAA Aircraft Registry is 
located in OUahoma City) and who had requested the FAA 
opinion. Mr. Gaddis was on the witness stand for six days. He 
testifíed on direct examination that in his opinion the aircraft 
were not registrable. However, on cross examination and on 
examination by the arbitrators the following facts were developed, 
among others: 

(a) The question of whether or not the aircraft were reg- 
istrable in petitioner’s name was dependent in part on whether 
or not the agreement or the leases to be entered into thereunder 
constituted “conditional sales contracts” within the meaning of 
the Federal Aviation Act (“the Act”) and FAA regulations. 
The Act defines a conditional sales contract as including a lease 
which contains an option to purchase the aircraft at a price sub- 
stantially equivalent to the value thereof. The leases to be ex- 
ecuted under the agreement were leases with options to purchase 
and thus literally complied with the requirements of the Federal 
Aviation Act and FAA regulations. It was Mr. Gaddis’ position 
that notwithstanding this literal compliance with the statute and 
regulations, the agreement and leases thereunder did not con- 
stitute condítional sales contracts for purposes of registration. 
However, in a written opinion rendered by Mr. Gaddis shortly 
before tfe FAA opinion was requested, I*lr. Gaddis made the 
followinj statement: 

"One additional area of consideration is the possible 
existence of a present or long-standing policy of the 
Administration which is contrary to our opinion expressed 
abovc. * * * The Administration has, as a matter of 
practice, gcnerally treated ail leases containing options 
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to purchase as conditionai sales contracts where they are 
filed with the Administration without any prior or ac- 
companying request that a formal determination be made 
as to their legaJ effect.” (Emphasis supplied.) 

On cross examination Mr. Gaddis admitted that the toregoing 
practice of the FAA in treating all leases with options to pur- 
chase as conditional salcs contracts (regardless of the option 
price) had existed for as long as he had been practicing before 
the FAA. 

(b) Mr. Gaddis admitted that there were no judicial deci- 
sions interpreting the term conditional sales contract under the 
Federal Aviation Act, and that the legislative history of the 
Act gave no indication as to the meaning of this term. 

(c) Mr. Gaddis admitted that if the agreemcnt had simply 
been presented lo the FAA in the normal course of business, 
together with an application for registration in petitioner’s name 
as lessee, the FAA probably would have accepted the registration 
in petitioner’s name. 

(d) Mr. Gaddis admitted that under his view of what did 
or did not constitute a valid registration under the Federal Avia- 
tion Act, there were many aircraft flying around widi supposedly 
invalid registrations, and that he and his firm had in fact handled 
some of these supposedly invalid registrations knowing them to 
be invalid. 

(e) Mr. Gaddis admitted that although the FAA was aware 
of these numerous “invalid” registrations, he did not know of a 
single instance where the FAA had cancelled a registration be- 
cause of such alleged invalidity. 

(f) Mr. Gaddis’ interpretation of a conditional sales con- 
tract as that term is used in the Act was that the option price had 
to be merely a nominal sum, and that any lease containing an 
option to purchase an aircraft for more than a nominal sum did 
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not qualify as a conditional sale within the meaning of the Act, 
even if the option price and rentals taken together were equal to— 
or less than—the actual value of the aircraft. Thus under Mr. 
Gaddis’ interpretation of the Act, the Irish—TCA leases would 
not have qualified as conditional sales contracts thereunder even 
if the option (which was exercisable even when one of the air- 
craft was brand new and the other only a few months old) was 
to purchase the aircraft at 50% of the price of a new aircraft. 

(g) Among the supposedly “invalid” registrations which had 
been handled by Mr. Gaddis and/or his firm, was a prior lease 
transaction between Irish and another U.S. airline which con- 
tained an option to purchase the aircraft at a price substantially 
in excess of the actual value of the aircraft. Mr. Gaddis testified 
that he had personally handled this registration and that in his 
opinion the registration was invalid. 

27. One of petitioner’s arguments in the arbitration, and its 
moving aífidavit herein, as to why the Irish—TCA agreement and 
the leases thereunder did not qualify as conditional sales con- 
tracts under the Act, was that the option to purchase the aircraft 
was at 115% of the pricc of a new aircraft (at the beginning 
of the term of the agrcement one of the aircraft would be brand 
new when first leaseo to petitioner, and the other only a few 
months old). At the time the agreement was negotiated and 
entered into, the Boeing 747 jumbo jet aircraft to be leased under 
the agreement was being heralded as a plane that would change 
the economics of the airline industry. Forecasts were that it 
would be extremely successful, and orders for the plane (which 
was not yet in service) were so heavy that the lead time for 
delivery from the manufacturer was several years. 

28. Petitioner also notes in its moving alfidavit that the 
percentage difference between the option price and the actual 
value of the aircraft increased as the term of the agreement went 
on. This same argument was made in the arbitration. However, 
Irish introduced into evidence other leases with options to pur- 
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chase where the discrepancy between the actual value of the 
aircraft and the option price was far in excess of the percentage 
difference in the case of the Irish—TCA agreement even at the 
end of the agreement term. These percentages ranged as high 
as 370%. All of these leases had been accepted by the FAA 
as a basis for registering the aircraft in the name of the lessee. 

29. AU of the foregoing prior leases which had been ac- 
cepted by the FAA as a basis for registering the aircraft in the 
name of *he lessee, were leases between Irish and a U. S. air 
carrier. Thus in all cases Irish, a foreign carrier, was in fact the 
real owner of the aircraft (as opposed to the “owner” for registra- 
tion purposes) and the same cabotage and public policy prin- 
ciples cited by petitioner in its moving affidavit (as well as in the 
arbitration) were applicable to these prior leases. Yet there 
had been no problem in registering these aircraft with the FAA. 

30. Two of these prior leases which had been accepted by 
the FAA were leases between petitioner and Irish. In other 
words, the same parties had previously entered into the same 
type of lease transaction and the aircraft had been accepted for 
registration in the name of petitioner as lessee. 

31. Petitioner claimed in the arbitration, and now claims in 
its moving affidavit, that one of the reasons the Irish—TCA 
agreement and the leases thereunder did not constitute a condi- 
tional sales contract within the meaning of the Act, was that no 
credit was given for rentals. Here again, however, one of the 
prior leases between Irish and domestic carriers which had been 
accepted by the FAA as a basis for registration in the name of 
the lessee contained no provision for crediting rentals against 
the option price. 

32. One of the bases on which petitioner asserted in the 
arbitration, and asserts in the moving affidavit, that the agree- 
ment and the leases thereunder did not qualify as conditional 
sales contracts was petitioner’s contention that there was no 
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intention to exercise the option. In addition, petitioner contended 
that the option price was so high that there were no circumstances 
under which petitioner would have exercised the option, and 
therefore the option was in effect a sham and the transaction 
violated Section 47.43(a) (4) of the FAA regulations which is 
cited in paragraph 10 of the moving affidavit. In answer to this 
argument, the following evidence was introduced in the arbi- 
tration: 

(a) All witnesses who had been involved in the negotiation 
and drafting of the agreement, including petitioner’s own wit- 
nesses, testified that the option was a genuinc, bona fide option 
which petitioner was free to exercise at any time, and that there 
were no agreements, side letters or understanding that the option 
would not be exercised. 

(b) There is no requirement in the Act or FAA regulations 
that there be an intention to exercise an option. 

(c) If the option price was too high for there to be any 
intention to exercise the option, then a fortiori there was no 
intention to exercise the options in the prior leases between Irish 
and U. S. carriers which had becn accepted by the FAA as a 
basis for registering the aircraft in the name of the lessee. When 
computed as a percentage of the actual value of the aircraft, the 
option prices in most of these prior leases were higher than in 
the agreement which was u.e subject of the arbitration. 

(d) There were many factors which rendered the option 
extremely valuable, and raany circumstances under which peti- 
tioner might have found it advantageous to exercise the option: 

1. At the time the agreement was negotiated and 
entered into, the lead time for a 747 aircraft was roughly 
two years. By exercising its option, petitioner could 
avoid this extended waiting period (except for the 60 
day notice which it was required to give where it elected 
to exercise the option). 
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2. Witnesses for both sides testified that the Hming 
of aircraft acquisition is important. The ability to acquire 
a popular aircraft on short notice is so crucial thnt de- 
livery positions on an aircraft manufacturing iin«>. are 
salable commodities. An expert witness produced by 
Irish testified that he was aware of airlines having paid 
prices equivalent to 25% or more of the purchase price 
of a new aircraft simply to acquire a favorable delivery 
position from another carrier. 

3. The same expert witness testified that there have 
been a number of instances where airlines have paid as 
much or more for a used aircraft as for a new aircraft, 
and that in the late 1950’s first generation jet aircraft 
which were then several years old were selling for as 
much as thtv had cost when brand new. 

4. Irish itself had experienced a situation where it 
had bought new aircraft from the manufacturer, used 
the aircraft for several months on its routes and then 
sold the aircraft to another carrier, BOAC, for prices 
equivalent to 133% of the price which Irish had paid 
and 110% to 121% of the price at which the manufac- 
turer was then selling the same model aircraft new. Here, 
as in the 747 situation, BOAC was willing to pay this 
premium in order to get immediate delivery of the air- 
craft because there was a substantial lead time if BOAC 
were to order the aircraft from the manufacturer (al- 
though not as long as in the case of the 747). 

5. Petitioner’s own witnesses admitted that due to 
long manufacturing lead times, airline oíficials were 
faced with the problem of ordering or not ordering new 
aircraft, and determining the quantities to be ordered, 
based upon their own forecasts of the airline market at 
the time the aircraft would be actually delivered (which 
in the case of the 747 was several years). If the forecasts 
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proved to be incorrect the airline suffered accordingly, 
either because it did not have the aircraft to meet com- 
petition or because it had surplus aircraft. Under the 
terms of the Irish—TCA agreement, petitioner had an 
option to acquire the aircraft at any time throughout a 
five year term upon 60 days notice. Thus petitioner had 
maximum flexibility with no capital outlay and avoided 
entirely the foregoing problem of having to try to predict 
the future several years in advance. This was an extremely 
valuable feature and worth a considerable premium. 

6. At the time the agreement was negotiated and 
entered into, petitioner was in an expansion phase. In 
addition, it was an active participant in several route pro- 
ceedings before the Civil Aeronautic Board where it had 
applied for long range intemational routes. If it had 
been awarded such routes, it would have immediate need 
for additional long range aircraft. In its applications for 
such routes, petitioner had in fact proposed to use 747 
aircraft on these routes. Irish’s expert witness testified 
that the award of new routes was one of the circumstances 
under which a carrier might exercise an option to buy a 
used aircraft at a price in excess of the pricc of a new 
aircraft, in order to get immediate delivery and use of the 
aircraft for use on such routes. 

7. The value of petitioner’s option was forcefully 
brought home by evidence introduced in the arbitration 
that petitioner’s successor in interest, American, had con- 
tracted to pay roughly 50% of the price of a new 7* 1 
aircraft merely for a fifteen month lease of a 747, while 
it was waiting for delivery of new 747’s which it had 
ordered from the manufacturer. 

33. In its moving affidavit, petitioner relies on the FAA 
opinion of November 3, 1970. Petitioner also relied on this 
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opinion in the arbitration. However, the evidence presented to 
the arbitrators thoroughly discredifed this opinion: 

(a) Perhaps the most teliing evidence against the opinion 
was the written request for the opinion, which request was first 
drafted t ' petitioner’s chief expert witness, Mr. Gaddis, and 
subsequently revised by American’s Vice President and General 
Counsel. A copy of the request for the opinion as presented to 
the FAA and as introduced into evidence in the arbitration is 
annexed hereto as Exhibit I. Bearing in mind that petitioner and 
American, as its merger partner and successor in interest, had 
an express obligation under the agreement to use best efforts to 
register the aircraft, the request for an opinion was couched in 
such terms as to invite an adverse opinion on registration. To 
begin with, the request did not simply present the documents to 
the FAA and ask for the FAA’s opinion. Rather, thc request not 
only pointed out those provisions of the agreement which might 
support an adverse opinion on registration, but also recited alleged 
background facts which were subsequently shown to be mislead- 
ing, inaccurate and incomplete. 

(b) The draft request prepared by Mr. Gaddis contained no 
reference to SecUon 47.43 (a) (4) of the FAA regulations which 
deals with a transaction not entered into in good faith. Ameri- 
can s General Counsel changed the draft request so as to include 
a specific reference to this section. Following the reference to 
this section and its “good faith” provisions, the request statcd: 

“AA is particularly concemed about the possibility of a 
subsequent claim (e.g., by the insurers of the aircraft in 
the event of a loss claim) that the registration of the 
aircraft is invalid under Section 47.43 of the Federal 
Aviation Rcgulations. In this connection, we are advised 
that the option to purchase was included in the Lease for 
the purpose of facilitating United States registration of 
the aircraft, and that the option price has been fixed at an 
amount equal to 115% of the replacement cost of the 
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aircraft. In light of the excess of the option price over 
the replacement cost, it cannot in good faith be repre- 
sented that TCA, at the time its interest in the aircraft 
was created or at any time thereafter, had or has any in- 
tention of exercising the option" (Emphasis supplied.) 

In other words, the F AA was virtuaUy told that the option was 
a sham. 

(c) Although the request gave alleged background infor- 
mation to the FAA wliich might be considered adverse to regis- 
tration, it recited none of that background informatior which 
favored registration. For example, since the FAA’s prime con- 
cern is with matters of safety, it was important for the FAA to 
know that the aircraft would be maintained in accordance with 
FAA standards throughout the year and not only during tiie 
lease term of each year (indeed at that time American itself 
was about to enter into a contract with Irish for the year-round 
maintenance of these aircraft); that the manufacturer’s lead 
time for dehvery of a new 747 aircraft was approximately two 
years, thus making the option an extremely vaíuable one; that 
the option was exercisable at any time throughout the five year 
term of the agreement, again grcatly increasing the value of the 
option; and that the option could be exercised by the lessee 
when one of the aircraft was brand new and when the other 
aircraft was only a few months old. In addition, in view of the 
request’s thinly veiled suggestion that the option was a sham, it 
was important at the very least to point out to ihe FAA that the 
option was a genuine one and that there were no agreements or 
understandings that the option would not be exercised. 

(d) One of the most important facts which the request failed 
to recite was that the transaction was extremely beneficial to 
petitioner, in that it enabled petitioner, a small doraestic carrier, 
to compete with much larger carriers (Pan American and 
Eastern) on long range routes where these other carriers were 
likely to operate this type of aircraft. 
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(e) The request did not ask the FAA how the agreement 
might be revised or amended so as to render the aircraft regis- 
trable in petitioner’s name, if the aircraft were not registrable 
under the agreement in its present form. This was an important 
consideration, since evidence introduced at the arbitration hear- 
ing indicated that where an agreement was not accepted by the 
FAA as a basis for registration, it was the FAA’s practice to 
advise the parties how the agreement might be amended so as to 
render the aircraft registrable. In that connection, it was pointed 
out that in one of the prior lease transactions between the same 
parties, petitioner and Irish, the lease agreement when first 
presented to the FAA was not accepted as a basis for rcgistra- 
ti°n >n petition-ír’s name because the option was exercisable 
only at a specific point in íime rather than throughout the lease 
term; that at the suggestion of the FAA the parties thereupon 
amended the lease so as to provide that the option was exer- 
cisable throughout the lease term; and that the amendment was 
submitted to the FAA and the aircraft were then registered in 
petitioner’s name. In addition, Irish submitted an affidavit of 
Joseph T. Brennan, who had been Chief Counsel at the FAA 
Aeronautical Center in OUahoma City (the place where aircraft 
are registered and registration problems normally dealt with) 
which ctated, among other things: 

“I also believe that I advised Mr. Babcock, at the con- 
clusion of the meeting, thai if any problems with registra- 
tion would occur at the time the final documents were 
presented, we would be glad to work with the parties in 
an attempt to achieve the desired result within the frame- 
work of the Federal Aviation Regulations and the Act, 
“Applicants for registration are normally advised, if they 
so request, as to the regulatory requirements if, for ex- 
ample, a lease with option which is presented contains an 
excessive option price, or if a lease contains no options 
at all, so that the parties can make the changes necessary 
to support registration in the name of the applicant’’ 
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(f) The request for the opinion was hand dt'ivered to the 
FAA in Washington by Mr. Gaddis. Mr. Gaddis testified on 
cross examination that he spoke to Mr. Scheinbrood, the writer 

the FAA opinion, and told Mr. Scheinbrood that in his opiniou 
the agreement and the leases thereunder did not constitute condi- 
tional sales contracts within the meaning of the Act and that the 
aircraft were not registrable in petitioner’s name. Moreover, 
Mr. Gaddis made the astounding admission that he tendered to 
Mr. Scheinbrood a copy of his own written opinion that the 
aircraft were not registrable. He further testified that he persisted 
in pressing his written opinion when Mr. Scheinbrood demurred, 
and that as a result of this persistence Mr. Scheinbrood had an 
assistant look at his opinion and copy down the authorities cited 
therein. 

(g) Although he told the FAA of his own opinion that the 
aircraft were not registrable, Mr. Gaddis failed to advise the FAA 
of the opinion of Irish’s counsel (of which he was then aware) 
that thc aircraft were registrable. In addition, he failed to advise 
Mr. Scl.rinbrood that, just a few weelcs previously, as noted 
below, FAA counsel at the Aircraft Registry in Oldahoma City 
had reviewed the agreement aqd lease form and given a verbal 
opinion that the aircraft were registrable. 

(h) Prior FAA opinions on registration were introduced 
into evidence by Irish. These opinions established that the FAA 
practice alludcd to by Mr. Gaddis of registering all aircraft under 
leases with options to purchase in the name of the lessee had 
been followed by the FAA for many years, and had even been 
followed by the FAA’s predecessor agency. In view of this long 
standing administrative practice, it was pointed out to the arbi- 
trators that under established principles of law, the FAA practice 
was entitled to great weight in interpreting the Act. 

(i) Several weeks prior to the request for an FAA opinion 
fr°m the FAA office in Washington, the agreement and lease 
f°rm had becn submitted to FAA counsel at the FAA Aeronau- 
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tical Ccnter in Oklahoma City. Among the FAA facilities at 
the Aeronautical Center are the FAA Aircraft Registry, 
which is the department of the FAA that actually passcs upon 
applications for registration, and deais on a daily basis with 
questions of registration. Counsel at the Aeronautical Center 
serve as counsel for the Aircraft Registry. The chief counsel 
at the FAA Aeronautical Center examined the agreemcnt and 
lease form together with his assistant counsel. After such exami- 
nation, the FAA Center Counsel gave a verbal opinion that the 
aircraft to be leased under the agreement and lease forms were 
registrable in petitioner’s name. 

(j) After leaming that FAA Center Counsel in Oklahoma 
City had given an opinion that the aircraft were registrable, Mr. 
Gaddis advised American of this fact and attempted to convince 
FAA Center Counsel that their opinion was wrong. It was only 
a few weeks after the rendering of that opinion by FAA counsel 
in Oklahoma City that the application was made to the FAA 
in Washington for a contrary opinion. Moreover, as heretofore 
noted, when the application was made to Washington for such 
an opinion, Mr. Gaddis did not advise the Washington office that 
its Oklahoma City office had already passed on the same question 
and had found the aircraft to be registrable. Mr. Gaddis admitted 
on cross examination that whenever his firm had in the past 
sought an opinion on registration thcy had requested the opinion 
from the FAA in OUahoma City, and that this was the first 
instance where his firm had ever applied to the FAA in Washing- 
ton for an opinion. 

(k) Between the time that the FAA in Oklahoma City 
rendered its opinion favoring registration and the time American 
applied to the FAA in Washington for a contrary opinion, dis- 
cussions were had between petitioner and American on the one 
hand and counsel for Irish on the other hand. At that time, 
since it appeared that the major objection being raised on the 
registration issue was that the option price was too high, counsel 
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for Irish suggested that if this was an impcdiment to registration, 
the option price could be reduccd. This suggestion was sum- 
mari!y rejected. 

(l) Irish’s counsel also suggestcd at the foregoing mecting 
that the true test of whether the aircraft were registrablc was to 
simply present the contract documcnts to the FAA Aircraft 
Registry in Oklahoma City together with an application for 
registration in petitioner’s name. In other words, he suggested 
following precisely the procedure which was prescribed in the 
agreement. He also suggested that both parties be present when 
the application for registration was presented. Although peti- 
tioner and American appeared to be agreeable to this procedure, 
four days later they foreclosed this procedure by applying to the 
FAA in Washington for an adverse opinion on registrabiiity. 

(m) The fact that petitioner and its merger partner, Ameri- 
can, did not in fact believe there was any real problem on regis- 
tration was revealed by a visit which American officials made to 
Irish in July 1970. At that time, the American officials indicated 
that they thought there was a problem on registration but that they 
did not intend to pursue the registration issue, and they offered 
to proceed with the lease agreement if Irish would agree to a 
75% reduction in the term of the agrcement. It was only when 
Irish rejected that proposal and after the FAA in Oklahoma 
City had given a verbal opinion that the aircraft were registrable, 
that an adverse opinion on regiatration was requested from the 
FAA in Washington. 

(n) Thus, it was clear from the actions of petitioner and 
American as brought out in the arbitration, as well as from the 
wording of thc rcquest, that the underlying purpose in applying 
for the FAA opinion was to secure an opinion that the aircraft 
were not registrable and to seek to use that opinion as a basis 
for relieving petitioner and its merger partner, American, from 
their obligations under the agrecment. It was pointed out to the 
arbitrators that if petitioncr and American had simply wanted 
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to make sure that they had a written opinion supporting regis- 
tration, it would have been a simple matter to apply for such an 
opinion to FAA Center Counsel in Oklahoma City, who had 
already examined the contract documents and given a verbal 
opinion that the aircraft were registrable. 

(o) At the time the opinion was requested, it was represented 
to the FAA (as was then the case) that there was an agreement in 
existence which contemplated registration of the aircraft in peti- 
tioner’s name or in the name of American as petitioner’s succes- 
sor. However, the agreement was terminated on September 2, 
1970, at a time when the FAA had not yet rcndered its opinion. 
i ermmation of the agreement rendered the request for an opinion 
as to registrability of the aircraft moot. However, obviously 
wanting the opinion not for the reasons stated but to support their 
dispute with Irish, neither petitioner nor American advised the 
FAA of the termination of the agreement. Had the FAA been 
advised of such termination, it vcry likely would have declined 
to render an opinion on this moot question. 

(p) Similarly, when the opinion was issued neither petitioner 
nor American sought any reconsideration or review of the 
opinion. Again, their interest was in securing a weapon which 
they could use in their fight against Irish 

(q) It should be noted that petitioner maintained in the arbi- 
tration that it was iui merger partner, American, who had thus 
sought to secure an adverse opinion on registration, and that 
petitioner was not bound by American’s actions. However, evi- 
dence introduced at the arbitration hearing showed that American 
at the time cffectively controlled petitioner, and that even if peti- 
tioner did not directly participate in the decision to attaclc regis- 
tration, nevertheless by remaining silent while American attacked 
registration petitioner was bound by American’s actions. In any 
event, petitioner’s argument was rejected by the arbitrators, since 
they found that petitioner failed to use its best efforts to register 
the aircraft. 
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(r) All of the foregoing facts were pointed out to the arbitra- 
tors in their consideration of the i'AA opinion. In addition, it 
was pointed out that under settled principles of administrative 
law, the FAA opinion was not binding on the parties; not binding 
on the courts; and in fact not binding on the FAA itself. It was 
also pointed out that even if the FAA opinion were considered a 
statement of the law, which it was not, it would have to be viewed 
as a change in the FAA’s long standing interpretation of and 
practice under the law and a change in FAA policy, and as such 
would be unlikely to be sustained. 

(s) In addition, as heretofore noted, it was pointed out to 
the arbitrators that notwithstanding the FAA opinion, if the 
parties had in fact wanted to register the aircraft the FAA would 
have helped the parties to attain that result. 
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SUPREME COURT OF THE STATE OF NEW YORK 
Appellate Division—First Department 

In The Matter of The Application of 

TRANS CARIBBEAN A1RWAYS, INC., 

Petitioner-Appellant, 

For A Judgment Staying The Arbitration Commenced By 
Aerlinte Eireann Teoranta, And For A Declaratory Judgment 

against 

Aerlinte Eireann Teoranta and American 
Arbitration Association, Inc., 

Respondents-Respondents. 


State of New York ) 

> ss * 

County of New York$ 

Andrew C. Hartzell, Jr., attorney for Trans Caribbean 
Airways, Inc. (“TCA") being duly sworn, deposes and says: 

Thc answering aflidavit of AET’s counsel, Ludwig Saskor, 
Esq., sworn to April 12, 1971, discloses in paragraph 3 the basic 
fallacy in AET’s position. The crux of that position is that the 
arbitrators are not permitted, and the courts not required, to deal 
with remedies, since the remcdies in Section 9.2 of the Agree- 
rnent are automatic once there has been a default. A (inding as 
to dcfault is therelore said to resolve the controversy. 

Such a position is illusory. It leaves no tribunal to deal with 
such obvious questions as materialit) of a breach, harshness of 
remedies, mitigation of damages, etc. TCA’s interpretation, on 
the other hand, avoids this unnatural and inconclusivc result. It 
permits the arbitrators to decide completely—inclusive of reme- 
dics—all controversies where AET has not terminated the Agree- 
ment, and permits the courts to decide complctely—inclusive of 
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Reply Affidavit of Andrew C. Hartzell, Jr. 

remedies in the light of Section 9.2—all controvcrsies where 
AET has elected to terminate. TCA’s interpretation, therefore, 
is logical and consistent throughout, and fully in accord with the 
language of the Agreement. 

Andrew C. Hartzell, Jr. 

Swom to and subscribed 
before me this 12th day 
of April, 1971. 

WlLLIAM P. DEAN 
Notary Public 

WlLUAM P. DEaN 
Notaiv Pubuc, State of New York 
No. 60-0890170 
Qualified in Westchester Countv 
Cert. filed in New York Countv 
Tertn Expires March 30, 1974 
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Motion to DismÍM the Amended Coniplaint 

UNITED STATES DISTRICT COURT 

SOUTHERN DlSTRICT OF NEW VORK 
[Same Title] 


State of New York ) 

CoUNTY OF NeW YORK J SS,: 

Andrew C. Hartzell, Jr., having been duly swom, deposes 
and says: 

1. I am a member of the Bar of this Court and of the firm 
of Debevoise, Plimpton, Lyons & Gates, attoraeys for American 
Aiiiincs, Inc. Pursuant to leave of the Court, I submit ihis sup- 
plemental affidavit in response to AETs reply memorandum and 
the reply affidavit of Ludwig Saskor. 

2. AET continues to lard the record by submitting vol- 
unimous papers containing sharply disputed issues of fact, none 
of which can be resolved by the Court in the context of AETs 
motion to dismiss under Rule 12(b). Much of AETs reply 
papers is devoted to its argument that the arbitration award—al- 
though totally silent with respect to the registration issue—some- 
how necessarily resolved that issuc. It is important to note that 
this contention is flatly contrary to the position which AET 
itself took duríng the arbitration. As AET stated in its pre- 
hearing memorandum in the arbitration, 

“The issue raised by ... [A‘1Ts] demand for arbitration 
is whether TCA was in default at the time . . . [AET] 
terminated the Agreement.... // the Agreement was thus 
properly terminated, there can be no issue as to reg- 
istrability of the aircraft. . . . TCA's attempt to raise the 
abstract issue ot whether the aircraft is ‘lawfully registra- 
ble in tbe United States’ is a meaningless exercise which 
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Motion to Dismiss the Amended Complaint 

can have no bearing on this arbitration or on the rights 
and obligations of the parties under the Agreement.” 
(Emphasis added.) 

A copy of the relevant pages of AETs pre-hearing memorandum 
is attached hereto as Exhibit A. 

3. Having told the arbitrators that the registration issue did 
not “necessarily” have to be determined, and having obtained an 
award which did not purport to determine that issue, AET should 
not be permitted now to assert for the first time a tota!ly different 
position and interpretation of the award. 

Andrew C. Hartzell, Jr. 
Andrew C. Hartzell, Jr. 

(Sworn to by Andrew C. Hartzell, Jr. on March 28, 1973.) 
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Excerpt from AET» Pre-Hearing Memorandum 

Ameri :an Arbitration Association, Administrator 
Commercial Arbitration Tribunal 


In the Matter of the Arbitration 
between 

Aerlinte Eireann Teoranta 
and 

Trans Caribbean Airways, Inc. 
Case Number: 1310 1038 70 


CLAIMANT’S MEMORANDUM 

TCA’s Contention That the Aircraft Is 
“Not Lawfully Registrable in the United 
States” Is Not a Valid Defense or a 
Valid Counterclaim. 

The issue raised by Irish’s demand for arbitration is whether 
TCA was in default at the time Irish terminated the Agreement. 
If TCA was in default at the time of termination (as “Event of 
Default” is defined under Section 9.1 of the Agreement), Irish 
clearly had the right to terminate the Agreement. 

If the Agreement was thus properly terminated, there can 
be no issue as to registrability of the aircraft. It is only actual 
inability to register the aircraft, after attempting to do so, which 
gives TCA the right to terminate the Agreement (and then only 
if such inability occurs in the Initial Period). TCA’s attempt to 
raise the abstract issue of whether the aircraft is “lawfully regis- 
trable in the United States” is a meaningless exercise which can 
have no bearing on this arbitration or on the rights and obligations 
of the parties under the Agreement. 

The Agreement was negotiated over a long perlod of time. 
Both parties were represented by competent counsel throughout 

the negotiations. There were many drafts and re- 

* * • 
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UNITED STATES DISTRICT COURT 

SOUTHERN DlSTRICT OF NeW YORK 
73 Civ. 309 


American Airlines, Inc., 
against 


Plaintiff, 


Aerlinte Eireann Teoranta, 

Defendant. 


Appearances: 

Debevoise, Plimpton, Lvons & Gates, Esqs. 

Attomeys for Plaintiff 
299 Park Avenue 
New York, New York 10017 
Andrew C. Hartzell, Jr., Esq. 

Standish F. Medina, Jr., Esq. 

Of CouííscI 

Smith, Steibel & Alexander, Esqs. 

Attomeys for Defendant 

460 Park Avenue 

New York, New York 10022 

Wyatt, District Judge, 

This is a motion by defendant (AET), whose Gaelic name 
ís translated “Irish Intemational Airlines”, for an order dismiss- 
ing the complaint on various grounds. Fed. R. Civ. P. 12 Affi- 
davits have been submitted for and against the motion, which is 
treated as one for sumraary judgment. Fed. R. Civ. P. 56. 
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Defendant (AET) is an Irish corporation, an air carrier, with 
its principal place of bnsiness in Dublin. 

PlaintifT (American) is a Delaware corporation, also an air 
carrier, with its principai place of business in New York City. 

Trans Caribbean Airways, Inc. (TCA) was a Delaware cor- 
poration, also an air carrier, which on March 8,1971 was merged 
into plaintiff. 

This action had its origin in an agreement between AET and 
TCA, dated February 8, 1968. By the terms of the agreement, 
AET and TCA were to execute leases under which TCA, as lessee 
from AET, would for five years have the use during the winter 
months of two Boeing 747 aircraft, then on order by AET from 
the maker. The lease period was to begin for one aircraft in 1970, 
and for both aircraft in October 1971, the lease period was to 
end on May 15, 1975. The idea of the agreement was to keep 
the planes at all times in useful service, the busy scason for AET 
being in the summer months and the busy scason for TCA being 
in the winter months. 

The form of lease to be entcred was annexed to the agreement. 
This contemplated that the leased aircraft would be registercd 
under the Federal Aviation Program (49 U. S. C. § 1401). The 
lease form (Section 19.2) provided that if “notwithstanding 
TCA’s best efforts and for reasons beyond its control” TCA was 
“unable to effect registration” and if as a result “the Aircraft is 
grounded and the time duríng which the Aircraft cannot be 
operated by TCA continues íor a period of more than 10 days 
and AET has reasonably estimated, after consultation witli TCA, 
that TCA will not be able to cure such condition within 30 days 
from the date that such inabílity commenccd, AET shall have the 
right to have the Aircraft redelivered to it within 2 days after 
serving written notice thereof on TCA whereupon this Lease 
shall terminate and TCA shall have no further liability hereunder. 
In the event that AET does not exercise its right to have the 
Aircraft rcdelivered and such inability continues for a period of 
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30 days, this Lease shall automatically terminate and neither 
party shall have any further liability to the other hereunder. . . .” 

As a part of the 1968 agreement, there was also “Letter 
Agreement No. 1”, section (6) of which provided in relevant 
part as follows: 

“If any of the events stipulated in Section 19.2 of 
Exhibit 1 [the lease form] of the Agreement occur and as 
a result of which the lease for the Initial Period is can- 
celled and, if AET and TCA, potwithstanding their best 
etforts, are unable to cure tht relevant condition, the 
Agreement shall terminate under the conditions provided 
for in section 13.1 of the Agreement.” 

In January 1970, American and TCA announced plans to 
merge. From then on, American directed the moves of TCA as 
to the agreement with AET and counscl for American, the same 
now appearing in the case at bar, acted at all relevant times 
for TCA. 

In July 1970, counsel for American bcgan questioning 
whether the AFT aircraft could be registered, and advised TCA 
and AET of these questions. 

American hired lawyers in Oklahoma City, onc of whom 
(Gaddis) hand delivered in Washington at the FAA a writing 
dated August 21, 1970 to Oscar Shienbrood who describes him- 
self as “Acting Associate General Counsel, General Legal Serv- 
ices Division, GC-10.” This writing appears to ask if the aircraft 
to be leased by TCA from AET “will bc eligible” for rcgistra- 
tion. The circumstances of this inquiry seem highly qucstionable, 
to say the least. Among other things, aircraft registration ques- 
tions appear normally to be dcalt with at the FAA Aircraft 
Rcgistry in Oklahoma City where FAA has an “Aeronautical 
Center”, the counsel for which is said to act as counsel to the 
Aircraft Registry. This would appear to be the reason for Ameri- 
can hiring a lawyer in Oklahoma City. Why the Oklahoma City 
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lawyer would go all the way to Washington to see Shienbrood, 
instead of seeing counsel next door at the Aircraft Registry, is 
not easy to understand. 

AET terminated the agreement on September 2, 1970, be- 
cause TCA was then said to be in default, having failed (a) to 
make an advance payment of $85,000 and (b) to execute the 
first seasonal lease under the 1968 agreement. TCA denied that 
it was in default. 

AET on September 23, 1970 scrved a demand for arbitra- 
tion, there was a provision for arbitration in the 1968 agrcement 
(Section 13.7), which was to be in New York City and under 
American Arbitration Association rules. 

Arbitration was required by the 1968 agrecment as to ‘ any 
dispute” exccpt “as herein provided to the contrary in Section 
9.2”. The provision “to the contrary in Section 9.2” reads as 
follows: 

“In addition, AET may proceed to protect and enforce 
its rights by any action, suit or proceedings (in equity 
or at law) whether for specific performance of any cove- 
nants or agreement or in aid of the exercise of any power 
granted by this Agreement.” 

This provision seems clearly for the benefit of AET, not TCA. 
l'he exception to arbitration was to enable AET to pursue in the 
courts its remedies after default by TCA. 

After AET demandcd arbitration and on October 2, 1970, 
TCA began a proceeding in the New York Supreme Court, New 
York County. for a stay of the arbitration demanded by AET. 
TCA also asked for a declaratory judgment that AET had 
wrongfully terminated the agreement and that TCA could re- 
covcr "advance payments” of $335,000 under the agreement. 

On October 13, 1970, the state court (Mr. Justice Gomez) 
entered an order granting a motion by TCA for a stay of the 
arbitration demanded by AET. The basis for the stay was that 
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the demand for arbitration was defective in that it did not state 
“the specific issues to be arbitrated”. 

On October 15, 1970, AET served a new demand for arbi- 
tration. Among ihe “specific issues” for which arbitration was 
demanded was the “failure and refusal” of TCA “to use its best 
efforts to promptly obtain all required registrations”. 

On October 23, 1970, TCA moved again in the state court 
for a stay of arbitration. The argument was made that there 
was no agreement to arbitrate whether a default had occurred; 
xt was also argued that the demand was defective because it did 
n°t state to what “registrations” it referred. TCA again asked 
for a declaratory judgment. 

Under date of November 3, 1970, Shienbrood wrote to Gad- 
dis, American’s OLlahoma City lawyer. There is no direct reply 
to tlie inquiry earfier made but the letter does say that ‘ under 
our conclusion, TCA would not be considered the owner of the 
aircraft for registration purposes”. To whom the “our” refers 

does not appear, nor whether it includes anyone other than 
Shienbrood. 

TCA, aware of the Shienbrood letter, did not at any time 
advise the state court of such letter nor rely in any way on any 
impossibility of registration as affecting the requested stay of 
arbitration and declaratory judgment 

On December 16, 1970, the state court entered an order 
and judgment denying to TCA a stay of arbitration. An opinion 
of Mr. Justice Leff dated December 7, 1970, had been filed. 
This opinion noted that the dispute was whether TCA had been 
in default under the agreement. It was held that this dispute 
must be determined by arbitration. The claim of TCA to a de- 
claratory judgment was held to be without merit, as also covered 
by the arbitration clause. 

On March 8, 1971, the merger of TCA into American bc- 
came effective. 
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On March 29, 1971, the Appellate Divisioa affirmed without 
opinion the denial to TCA of a stay of arbitr'.tion (319 N. Y. S. 
2d 982). Leave to appeal was denied by the Court of Appeals 
on June 9, 1971 (324 N. Y. S. 2d 1925). 

Thereafter there was an arbitration under the administration 
of American Arbitration Association. 

The arbitration hearings commenced on December 20, 1971. 

TCA had submitted the Shienbrood letter to the arbitrators 
with a Pre Hearing Memorandum. This letter was there described 
(p. 31) as follows: 

“On November 3, 1970, the FAA issued a formal 
opinion in which it stated that the aircraft were not 
registerable. A copy of that opinion is attached as 
Exhibit I ” 

Thf description seems a gross exaggeration. The Shienbrood 
etter was not “a formal opinion”; it was not “issued” by the 
í AA; and it does not state that “the aircraft were not register- 
able”. The letter is not even signed for the FAA. It appears to 
be no more than the opinion of Shienbrood, given under most 
equivocal circumstances. For all that appcars, those in the FAA 
with ultimate responsibility for registration were of an opinion 
contrary to that of Shienbrood. 

TCA had also filed an “Answering Statement” dated January 
25, 1971. Among the defenses asserted was one that “the air- 
craft were not lawfully registerable in the United States” (p. 4) 
and on that account the claims of AET were “moot”. In this 
pleading, TCA asserted a counterclaim for a declaration that 
TCA had no further obligations under the 1968 agreement, 
among other reasons “because the aircraft were not lawfully 
registerable in the United States” (p. 5). In this pleading, TCA 
stepped up its exaggeration of the Shienbrood letter by declaring 
that “the Federal Aviation Administration . . . ruled that the 
aircraft could not be so registered” (p. 4). 
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After the arbitration hearings began on December 20, 1971, 
they continued from time to time until July, 1972. The three 
arbitrators were all lawyers. There were thirty days of hearings, 
some 6000 pages of transcript, and several hundred exhibits. 

TCA introduced into evidence the Shienbrood letter and 
three of its witnesses (including Gaddis) gave expert testimony 
that the aircraft were not lawfully registerable. 

After the hearings were concluded, TCA submitted a “Post- 
Hearing Memorandum”, dated September 29, 1972. This memo- 
randum argued extensively that TCA could not lawfully register 
the aircraft 

AET argued extensively to the arbitrators that the aircraft 
were registerable. Among other things, AET pointed out that 
the Shienbrood letter was not controlling; that FAA counsel in 
Oklahoma City and “FAA General Counsel’s Office in Wash- 
ington” had an opinion contrary to that of Shienbrood; and that 
the latter’s November 3, 1970 letter was “contrary to prior FAA 
opinions and contrary to then existing FAA practice”. 

The three arbitrators made an award dated January 3, 1973. 
The award was that TCA was in default under the agreement and 
that AET had properly terminated the agreement. The counter- 
claim by TCA was dismissed. 

The arbitrators found that TCA was in default as of Sep- 
tember 2, 1970, because 

(1) it had failed to pay a sum of $85,000 to AET; 

(2) it had failed to execute a lease for the initial 
period; and 

(3) it had failed “to use its bcst efforts to register 
the aircraft”. 

While the award is dated January 3, 1973, it is stated in the 
moving affidavit (para. 17) that it “was delivered to the parties 
on January 17, 1973”. 
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On thc very next day—January 18, 1973—TCA came to 
this Court and commenced this action by filing the complaint. 

AET then moved in the state court proceeding for confirma- 
tion of the award. TCA opposed. The motion was submitted 
to the.state court on January 24, 1973. 

On February 8, 1973, AET served notice of the motion now 
being considered. 

On February 22, 1973, TCA filed in this Court an amended 
complaint. 

The amended complaint purports to state five claims (each 
referred to as a “cause of action”). 

Each claim is for a declaratory judgment. 

The first claim avers that the two aircraft to be leased by 
AET to TCA were required (49 U. S. C. § 1401) to bc regis- 
tered in the name of TCA with the Federal Aviation Adminis- 
tration (FAA) before they could be used by TCA; and that the 
two aircraft could not lawfully be registered with FAA. 

The second claim avers that since the aircraft could not be 
registered with FAA, the 1968 agreement by its terms “would 
have come to an end”. 

The third claim avers that since the aircraft could not be 
registered with FAA, there was a failure of a basic condition of 
the 1968 agreement. 

The fourth claim avers that the termination by AET of the 
1968 agreement was “improper and unconscionable”. 

The fifth claim avers that Section 9.2 of the 1968 agreement 
is a “penal provision and is unenforceable under the laws of the 
State of New York” because it “providcs for termination and 
excessive damages under circumstances which are unconsciona- 
ble” and because the damages to AET “resulted from its (the 
1968 agreement] improper termination and not from any default 
by TCA”. 
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The dec»aratory judgment sought on the first three claims is 
that the aircraft could not lawfully have been registered and that 
AET therefore cannot recover anything. 

The declaratory judgment sought on the fourth claim is that 
AET was not entitled to terminate the 1968 agreement. 

The declaratory judgment sought on the fifth claim is that 
Section 9.2 of the 1968 agreement is a penal provision and not 
enforceable under New York law. 

Jurisdiction is asserted on the basis of federal questions and 
of diversity of citizenship. 

Movant AET then asked that its motion addressed to the 
original complaint be made applicable to the amended complaint. 
This request was granted and a supplemental moving affidavit 
was submitted. 

On March 7, 1973, the state court (Mr. Justice Chimera) 
filed an opinion granting the motion of AET to confirm the 
award. TCA then moved for reargument (“reconsideration”) 
and for “clarification”. The point made by TCA was that AET 
was contending in the case at bar that the arbitration award 
had decided that its aircraft could be lawfully registered. TCA 
denied that the award had so decided and urged the state court 
on that basis to vacate the award or at least to “clarifv its deci- 
sion to delineate what has or has not been decided”. TCA 
argued at length that the aircraft could not lawfully be registered 
and if the award decided otherwise it was contrary to public policy 
and had to be vacated. 

There was oral argument before me of the present motion 
in the case at bar on March 16, 1573. 

On June 4, 1973, the New York County Supreme Court 
denied the motion by TCA for reargument as to the confirmation 
of the award of the arbitrators in favor of AET and for “clarifi- 
cation”. 

On June 19, 1973, an order and judgment was entered in the 
New York County Supreme Court confirming the award of the 
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arbitrators in all respects and dismissing the counterclaim of 
TCA. 

On July 3,1973, AET commenced an action (73 Civ. 2933) 
in this Court against American, as successor to TCA, for 
$7,012,161, plus interest. The sum demanded was said to be 
due under Section 9.2 of the 1968 agreement Diversity jurisdic- 
tion was asserted. 

On July 20, 1973, AET filed an amended complaint in its 
action, adding a claim for insurance on the aircraft. 

On August 6, 1973, American answered in that action and on 
August 13, 1973, AET served a demand for a jury triaL 

A. 

From the history of the dispute and of the arbitration, it 
seems clear that summary judgment for defendant on the first 
four claims is rcquired because these claims in the amended 
complaint raise issues already determined against plaintiff in the 
arbitration. 

The first three claims are based on the argumcnt that the 
aircraft could not lawfully be registered. This argument was 
specifically addressed to the arbitrators and the award neces- 
sarily decided the point against plaintiff. 

The fourth claim is based on the argument that termination 
of the 1968 agreement was “improper and unconscionable”. This 
argument also was spccifically addressed to the arbitrators. The 
“additional defenses” in the “Answering Statement”, for example, 
specifically asserted that “AET in bad faith terminated the 
Agreement” and further that “it terminated the Agreement in 
bad faith”. The award was that TCA was in default and that 
AET “followed proper procedure in effectuation of cancellation”. 

Whether undcr res judicata or under collateral estoppel, 
issucs litigated and determined in a prior action are forever 
determined as between the parties. Lawlor v. National Screen 
Service, 349 U. S. 322, 326 (1955). 
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B. 

As to the fifth claim, by the terms of the 1968 agreement 
it is not available to TCA because in the 1968 agrecment 
(Section 11) TCA warranted to AET that such agreement and 
any lease thereunder “constítute and will constitute with rcspect 
to any such lease the valid and binding obligation of TCA 
enforceable in accordance with their terms”. TCA further 
warranted to AET that “no law . . . would be contravened by 
the execution, delivery or performance by TCA of the terms 
of this agreement”. 


C. 

As to the first three claims, TCA may not assert as against 
AET that the aircraft could not be lawfully registered. 

The 1968 agreement between the parties, the lease form to 
be executed by the parties, and Letter Agreement No. 1 all 
recognizcd that registration was necessary and might pruve to 
be impossible. Therefore, provision was made for the proccdure 
f°r sccuring registration and the consequences if such procedure 
did not resulí in registration. 

1. The parties agreed (2.4 of agreement) to execute a leasc 
of the aircraft in form annexed as Fxhibit 1. 

2. The lease (Exhibit 1) providcd (4.1) that TCA would 
“use its best efforts to effect registration of the aircraft”. 

3. The leasc provided (19.2) that if “notwithstanding TCA’s 
best efforts and for reasons beyond its contro!” TCA was unable 
to effect registration, then if certain further conditions werc met 
“this lease shall terminate”. 

4. The further conditions (19.2) were 

(a) that the aircraft be “grounded” for want of regis- 
tration; 

(b) that this condition continue or more than 10 
days; and 
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(c) that AET has “reasonably estimated” that TCA 
cannot cure the condition within 30 days. 

If these conditions are met, then the lease te.minates. 

5. If the lease tcrminates and if then, notwithstanding the 
“best efforts” of AET and TCA, they are “unable to cure” the 
lack of registration, then the 1968 agrcement “shall terminate”. 

The procedure provided for securing registration was never 
followed becausc of the defaults of TCA. 

The lcase was never executed by TCA, an event of default 
established by the award. 

TCA never used “ns best efforts to register the aircraft”, 
an event of default establishcd by thc award. 

None of the further conditions were met by TCA. 

On the undisputed facts and on the award, TCA has no 
claim whatever by reason of any issue as to registration of the 
aircraft. 


D. 

This action is one for a declaratory judgment. There is no 
merit to any of the claims asscrted by plaintiff and on that account 
summary judgmcnt is required. 

But if it be assumcd that as to the remcdies of TCA under 
Section 9.2 of the 1968 agreement, there are issues sought to be 
statcd in the five claims and which survive the arbitration, such 
issues ought not to be determined in this declaratory judgment 
action. 

This action seems plainly a device and stratagem of TCA to 
stall or delay the pursuit by AET of its remedies for the estab- 
lished defaults of TCA. 

If thcre be any further defenses of TCA surviving the arbi- 
tration, thesc can be better determined in an action by AET to 
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enforce its remedies. Such an action has already been instituted 
by AET in this Court. 

Whether to proceed with a declaratory judgment action is a 
matter for the discretion of the Court, there is “no compulsion 
to exercise that jurisdiction”. Brillhart v. Excess Insurance Co., 
316 U. S. 491, 494 (1942). 

Even if TCA had some claim on the meríts, discretion would 
here be exercised to decline jurísdiction of this action. 

The motion, treated as one for summary judgment, is granted. 
The Clerk is directed to enter judgment in favor of defendant. 

So Ordered. 

Dated: New York, New York 
December 14, 1973 

Inzer B. Wyatt 
United States Distríct Judge 
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UNITED STATES DISTRICT COURT 

SOUTHERN DlSTRICT OF NeW YORK 


[Same Title] 


Defendant having moved the Court for an order dismissing 
the complaint on various grounds pursuant to Federal Rule of 
Civil Procedure (12). Affidavits have been submitted for and 
against the motion, which is treated as one for summary judg- 
ment Federal Rule of Civil Procedure 56, and the said motion 
having come on to be heard before the Honorable Inzer B. 
Wyatt, United States District Judge, and the Court thereafter on 
December 14, 1973, having handed down its opinion granting 
the said motion and directing the Clerk to enter judgment in 
favor of defendant, it is, 

Ordered, Adjudged and Decreed, that defendant Aer- 
linte Eireann Teoranta, have summary judgment against the 
plaintiff, American Airlines, Inc., dismissing the complaint. 

Dated: New York, N. Y. 

December 17, 1973 


Raymond F. Burghardt 

Clerk 
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UNITED STATES DISTRICT COURT 

SOUTHERN DlSTRICT OF NeW YORK 


[Same Title] 


Plaintiff’s Memorandum of Law in Support of its 
Motion for Leave to Reargue Pursuant to 
this Court’s General Rule 9(m) 

This memorandum is submitted on behalf of plaintiff Ameri- 
can Airlines, Inc. (“American”) in support of its motion, pur- 
suant to Rule 9(m) of this Court’s Gencral Rules, for leave to 
reargue the motion decided by this Court in its memorandum 
decision, dated December 14, 1973. Treating the motion by 
defendant Aerlinte Eireann Teoranta (“AET’) as a motion for 
summary judgment, the Court dismisscd American's amendcd 
complaint. 

I. The Court’s Opinion Contains Numerous Factual 
Errors and also Assumes as True Facts 
Which are Sharply Disputed 

The Court’s recitation of facLs contains numerous misstate- 
ments of fact and erroneous conclusions based on inaccurate 
factual premises. It sharply criticizes both American and its 
counsel on the basis of facts which are misunderstood or hotly 
disputed. For these reasons we submit that reargument should 
be granted. 

The more important of the mistalcen or con,roverted facts 
are discussed below in the order in which they appear in the 
opinion. 
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(A) “In January 1970, American and TCA announced 
plans to merge. From then on, American directcd the 
moves of TCA as to the agrcemcnt with AET and 
counsel for American, the same now appearing in the 
case at bar, acted at all relevant times for TCA.” (Op. 
at 3) 

Although American and TCA announced pians to merge 
in January 1970, American did not thereafter “direct . . . the 
moves of TCA as to the agreemcnt with AET.” TCA throughout 
this period had its own otlicers and outside counsel. Because 
of the pending merger and becausc of TCA’s precarious iinancial 
condition, American—with specific CAB approval—loancd 
money to TCA to keep TCA operating. In addition, during 
the summer of 1970, American provided extensivc technical 
assistancc on a crash basis to help TCA prcpare for November 
dclivery of the aircraft and, as a result, TCA was opcrationally 
prepared to take the aircraft. But the Civil Aeronautics Board, 
when approving an interim financing agrecment betwecn Ameri- 
can and TCA in early 1970, directed American not to control 
TCA prior to the merger and American did not do so. The 
Court’s statement is factually erroneous and in any cvent no 
such factual conclusion can be madc on a motion for summary 
judgment. 

Similarly, the Court’s statemcnt that “counscl for American, 
the same now appearing in the case at bar, acted at all relevant 
times for TCA”, is in error. Counsel in this case had no knowl- 
edge of and did not participate in any of the disputed events 
until they wcre consulted by American (not TCA) after AET 
had tcrminated the Agreemcnt on Septcmbcr 2, 1970. It was 
then that they wrote, on behalf of American, to invite AET to 
confer jointly with the FAA. And it was only in late Scptcmber 
1970, at the time the first Dcmand for Arbitration was served, 
that they were asked to act for TCA. We submit that the actions 
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of American in the summer of 1970, as well as the separate 
actions of TCA, as more fully described below, were both proper 
and rcquired by a prudent concem for their separate economic 
interests. But the undersigned, contrary to the Court’s opinion, 
were in no way involved in such events prior to September 1970. 

(B) “In July 1970, counsel for American began questioning 
whether the AET aircraft could be registered, and ad- 
vised TCA and AET of these questions." (Op. at 3) 

Questions as to the registrability of AETs aircraft were first 
raised not by American’s counsel, nor by American, nor by 
TCA, but by Eastern Airlines in June 1970. American had 
asked Eastem whether it would sublease the aircraft from 
American after consummation of ihe merger (or from TCA, if 
delivery occurred prior to the merger). Eastem expressed interest 
in the sublease. However, unknown to American, Eastem’s 
senior legal officer (Harlan) had requested and obtained from 
Eastem’s outside general counsel in Atlanta a detailed written 
opinion, dated June 23, 1970, which stated that the AET aircraft 
could not be used in the United States. The opinion concluded 
with the following language: 

“We have no explanation for the Trans Caribbean- 
Aerlinte lease. Neither we nor anyone on the CAB’s 
staff could suggest how the airplane might be used law- 
fully by Trans Caribbean.” 

Without disclosmg that he had received such an opinion, Harlan 
asked American whether the aircraft could be properly flown in 
U. S. domestic air commerce. American’s Assistant General 
Counsel (Lempert) looked into the matter, and saw a problem 
in both the statute and regulations relating to ownership and 
registration. On July 17, 1970, Lempert wrote TCA, setting 
forth the problem and urgently asking for a meeting with TCA 


Item 10 


A 273 


Plaintiff's Memorandum of Law in Support of its 
Motion for Leave to Reargue Pursuant to 
this Court’s General Rule 9(m) 

and AET to discuss it.* (Hartzell Affidavit, sworn to March 13, 
1973, Exhibit A.) 

Although originally scheduled for early August, the meeting 
was postponed until August 17, appartntly because of the death 
of one of AETs New York attomeys (Smith). When the meet- 
ing was finaUy held, another of AETs New York attomeys 
(Steibel) advised American’s representative that AET’s Wash- 
ington law firm (Reavis Pogue) had checked with the FAA and 
had obtained an “opinion” that the planes could be registered. 
He did not, however, supply American with a copy of any such 
opinion, or say if it was oral or written, or explain how or why 
such a registration would be legal. In short, Steibel presented 
nothing to allay American’s legitimate concem. 

In the meantime, Eastem was pressing American to get a 
definite answer on the registration question. Harlan of Eastem, 
also on August 17, telephoned American’s General Counsel 
(Overbeck). Overbeck said that he understood that the Reavis 
Pogue firm had contacted the FAA and had obtained an opinion 
that the aircraft could be registered. Since the Reavis Pogue 
firm also acted in some legal matters for Eastem, Harlan tele- 
phoned them directly. They told Harlan, according to his testi- 
mony at the arbitration (Tr. 2676-77), that “as a result of just 
discussions with the FAA people in Oklalioma City’, held on a 
rather informal basis”, they had received an “indication” that the 
AET aircraft could be registered. When at the arbitration Harlan 


* AET and its attomeys had long been aware of the registration 
problem. For example, on November 30, 1967, AET’s Washington, 
D. C. law firm (Reavis Pogue) wrote to AET’s Assistant Secretary, 
noting that thcre was “no FAA ruling" on “this sort of periodic 
leasing with option to purchase” and expressing the “fear that in 
view of the successive leases the FAA might rule that the option to 
purchase feature was not a legitimate option but simply a subterfuge 
to permit the transfer of registration." (Emphasis added.) 
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was asked whether ihis satisfied him on the registration question, 
iit replied, “No, it certainly did not.” 

(C) “American hired lawyers in Oklahoma City, one of 
whom (Gaddis) hand delivered in Washington at the 
FAA a writing dated August 21, 1970 to Oscar Shien- 
brood who describes himself as ‘Acting Associate 
General Counsel, General Legal Services Division, 
GC-10.’ This writing appears to ask if the aircraft to 
be leased by TCA from AET ‘will be eligible’ for regis- 
tration. The circumstances of this inquiry seem highly 
qucstionable, to say the least. Among other things, air- 
craft registration questions appear normally to be dcalt 
with at the FAA Aircraft Registry in Oklahoma City 
where FAA has an ‘Aeronautical Center’, the counsel 
for which is said to act as counsel to the Aircraft Regis- 
try. This would appear to be the reason for American 
hiring a Iawyer in Oklahoma City. Why the Oklahoma 
City lawyer would go all the way to Washington to see 
Shienbrood, instead of seeing counsel next door at the 
Aircraft Registry, is not easy to understand.” (Op. at 
3-4) 

Gaddis became involved in the dispute at bar almost by 
accident. On July 15, 1970 Lempert telephoned Gaddis to dis- 
cuss unrelated matters conceming transfer of registrations of other 
TCA aircraft to American upon the consummation of the merger. 
Gaddis was contacted because his firm is widely known in air- 
craft circles as expert on aircraft registration matters, although 
Lempert himself did not know Gaddis. During this conversa- 
tion Lempert described the AET-TCA Agrecment and asked 
Gaddis about registering the AET aircraft. Gaddis replied that, 
in his opinion, the AET aircraft could not be legally registered 
in the United States. 
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Thereafter, on August 6, 1970, following a meeting between 
American and Eastem operations personnel, another Eastern 
lawyer (Wallace) telephoned Lempert and Gordon (an Ameri- 
can vice president) and insisted that the registration issue had 
to be settled. The next day Lempert telephoned Gaddis and re- 
qucsted a formal opinion on the question. On August 17, Gad- 
dis telephoned Lempert and told him the substance of the written 
opinion which Gaddis mailed to Amcrican that day. The opinion 
stated that the Agrcement was not a conditional sales contract— 
that is, TCA was not really purchasing the aircraft, was not 
therefore the “owner” under FAA regulations, and could not 
register the aircraft in its namc. In view of the pressure from 
Eastem, the conflicting viewpoint which Steibel said Reavis 
Pogue had obtained from the FAA, and the urgency of costly 
preparations for delivery of the first aircraft, I^empert asked 
Gaddis during the telephone convcrsation of August 17 to con- 
sider the best method for promptly obtaining a formal opinion 
from the FAA. 

Gaddis thereupon telephoned Woodruff, one of the two 
attomeys at the FAA Center Counsel’s office in Oklahoma City 
who had already talked to the Reavis Pogue lawyer. WoodrufFs 
office is subordinate to the FAA General Counsel’s office in 
Washington and regularly looks to Washington for a definitive 
response on complicated registration problems. At the arbitra- 
tion, Gaddis testitied as to why American’s request for an opinion 
was submitted to the FAA in Washington (Tr. 4383-85): 

“Q. You mcntioned Mr. Shicnbrood. How did you 
—did you know him? How did you have his name? 

“A. No, I did not. 

After Mr. Lempert on the 17th asked us, asked me 
to considcr what approach should be taken in obtaining 
the opinion, I, bctween the 17th and the 19th, talkcd 
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to Mr. Woodruff and asked him whether or not the re- 
quest should be directed to him there in Oklahoma City 
or to someone in Washington, and he advised me to make 
the submission to the general counsel’s office in Wash- 
ington, especially since we were anxious, as I had told 
him, to get an answer as quickly as possible. 

He said that their workload in Oklahoma City had 
increased substantially during this period of time as the 
result of a new program that they had undertaken and 
that if we expected to get a quick answer from their 
office with oniy two lawyers in the office, that we were 
probably better to go to Washington, and he also indi- 
cated that the general counsel’s office in Washington has 
final review authority over any opinion and in fact it 
would be the general counsel’s office who would decide 
the issue ultimately, and that within Mr. Sheinbrood’s 
office there was an attomey by the name of Gerald 
Krassa, who he considcred to be the expert on registra- 
tion questions, had been with the FAA for many years, 
and that really he was the man who would be asked to 
consider the question and that if we submitted it to 
Oklahoma City he would just have to forward it to 
Washington but that by the joint submission we would get 
it to both offices and then if there was to be any coordina- 
tion between the two or any questions arose conceming 
the matter that they could both consult with one another 
or the offices could consult and have the opinion there 
in front of them at the earliest possible time. 

“Q. Now, how was it decided that between you and 
Mr. Lempert about hand delivery of this thing rather 
than mailing; what was your discussion on that? 

“A. Well, I had initially suggested that we just mail 
these but Mr. Lempert insisted that in view of the need 


Item 10 



A 277 


Plaintiff’s Memorandum of Law in Support of its 

Motion for Leave to Reargue Pursuant to 
this Courfs General Rule 9(m) 

for a decision as quickly as possible that we actually 
deliver in Washington our copy, our request for the 
opinion, as soon as possible, and that rather than relying 
upon the mails that the best thing he thought was for 
me to actually go to the FAA and deliver it. 

He said, too, that that would impress upon them our 
desire for a decision as quickly as possible and in pre- 
scnting it I could specifically make that appeal. 

“Q. Now- 

“A. In other words, he was afraid if we just sent a 
letter up there it would get lost on somebody’s desk and 
we might never hear. 

It would be harder to ignore the letter if they re- 
called that somebody had actually come from Oklahoma 
City to Washington to get the answer.” 

To insure proper liaison between the FAA’s Washington oflfice 
and its Oklahoma City office, a copy of American’s request for 
an FAA opinion was hand-delivered to WoodrufFs office on the 
same day it was delivered in Washington. The letter itself lists 
Woodruff as being copied. In short, there was nothing “question- 
able” or improper about the manner in which American sought 
an opinion from the FAA. 

(D) “TCA had submitted the Shienbrood letter to the arbi- 
trators with a Pre Hearing Memorandum [which de- 
scribed the letter as a formal opinion issued by the FAA 
in which it stated the aircraft were not registrable]. 

The description seems a gross exaggcration. The 
Shienbrood letter was not ‘a formal opinion’; it was 
not ‘issued’ by the FAA; and it does not state thrt ‘the 
aircraft were not registrable’. The letter is not even 
signed for the FAA. It appears to be no more than 
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the opinion of Shienbrood, given under most equivocal 
circumstances. For ail that appears, those in the 
FAA with ultimate responsibility for registration were 
of an opinion contrary to that of Shienbrood.” (Oo 
at 7) F 

We respectfully submit that the Court’s characterization of 
the Shienbrood letter is incorrect and that, in fact, the letter does 
constitute a formal ruling by the FAA, the federal agency charged 
with primary jurisdiction for determining the registrability of 
aircraft. 

In an affidavit executed by Shienbrood on December 21, 
1971, and submitted at the arbitration, Shienbrood describes his 
letter as “the opinion letter . .. in which the FAA concluded that 
the aircraft referred to in the letter could not be registered by TCA 
in the United States”, and further as “the FAA’s November 3, 
1970 opinion letter signed by me.” Shienbrood’s affidavit also 
contains the following statement: 

“The FAA, when considering its response to a request 
such as that made by American, is of course willing to 
hear the views of any interested party. Nevertheless, the 
FAA opinion as formally rendered is based on its own 
analysis of the agreement between the parties and on 
the applicable law and regulations as interpreted and 
administered by the FAA. That was the basis for the 
formal opinion letter . . . [sent to Americanl." (Empha- 
sis added.) 

Woodruff executed an affidavit on December 13, 1971 which 
was also submitted in the arbitration. He states that Gaddis told 
hún on August 19, 1970 that “American expccted to submit a 
written request to the FAA for a formal opinion on registration” 
and that he conveyed this information to AETs Washington 
attorneys. Woodruff further states: 
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“After American’s request was submitted to the FAA, 
and while the General Counsel’s Office was considering 
its response to the request, Messrs. Shienbrood and 
Krassa consultcd with our office and obtained our views 
with respect to the issues involved. Thereafter, on No- 
vember 3, 1970, the FAA in Washington issued its opin- 
ion letter that the AET aircraft could not be registered 
in the United States. I received a copy of this opinion 
letier and, I believe, a copy was also sent to Mr. Babcock 
fan attorney for AET].” (Emphasis added.) 

The Court’s opinion is obviously based on a misapprehen- 
sion as to the facts, or on conclusions reached with no informa- 
tion as to the facts other than the distorted views presented in 
AETs motion papcrs. If there is any doubt about the matter, 
the Court—before concluding that there has been “gross exag- 
geration” in counsel’s description of the Shienbrood letter— 
should resolve the issue by receiving testimony from the FAA 
officials themselves.* 

It is true, as the Court points out, that Shienbrood’s letter 
does not state, in haec verba, that “the aircraft were not regis- 
trable”. However, as demonstrated by the Shienbrood and Wood- 
ruff affidavits, that is exactly what the letter means: the Agreement 


* Thc Court’s opinion states that “TCA, aware of the Shienbrood 
letter, did not at any time advise the state court of such lettcr nor 
re!y in any way on any impossibility of rcgistration as aílecting thc 
rcquestcd stay of arbitration and declaratory judgment.” (Op. at 6) 
Thc arbitration Demand sought only a dcclaration as to defaulu 
and as to AET's “procedurc” in tcrminating. Therc was no point in 
including in tnc stay motion arguments directcd toward registration 
or rcmedics becausc no issues relating to these mattcrs were referred 
to in thc Demand. Both sides have always agreed that matters relat- 
ing to remcdics were not subject to arbitration, and impossibility of 
pcrformancc causcd by nonrcgistrability is a remedies defense. 
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did not constitute a conditional sales contract, TCA was therefore 
n°t the owner, and the aircraft could not be lawfully registered in 
TCA’s narae. 

(E) ‘TCA introduced into evidence [at the arbitration] 
the Shienbrood letter and three of its witnesses (includ- 
ing Gaddis) gave expert testimony that the aircraft 
were not lawfully registrable.” (Op. at 8) 

This stateraent is partially incorrect and proceeds upon an 
erroneous inference. At the arbitration hearing Gaddis was the 
only expert on registration who estified. • His testiraony was 
introduced to explain what the registration issue was all about 
and to put in context his conduct and American’s conduct in 
raising the registration issue in the summer of 1970. This was 
not done to have the arbitrators rule on registration per se, but 
because AET asserted in the arbitration that American’s actions 
were attributable to TCA and that such actions demonstrated 
that TCA was not using best efforts. This is quite a different 
situation from the way the Court described it 

(F) “After the hearings were concluded, TCA submitted 
a ‘Post-Hearing Memorandum’, dated September 29, 

1972. This memorandum argucd extensively that TCA 
could not lawfully register the aircraft.” (Op. at 8) 

The Court s conclusion is in error as to the argument pur- 
portedly made in TCA’s Post-Hearing Memorandum. Appar- 
ently the Court has accepted the selccted pages from the 
Memorandum which were attached as Exhibit M to the Saskor 
Affidavit of February 6, 1973 submitted in support of AETs 


* Lempert testified, “I never thought of myself as an expert in 
this area. That is why I called Mr. Gaddis.” (Tr. 3056) Overbeck 
testified, “I don’t hold myself out as an expcrt on registration.” (Tr. 
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motion to dismiss. An examination of the Memorandum as a 
whole would demonstratc ihat TCA was not arguing the regis- 
tration issue per se, but was attempting to cxplain how TCA’s 
actions, in response to the registration problem, were reasonable 
and did not violate its best efforts obligation. 

Exhibit M to the Saskor Affidavit contains the title page plus 
pages 37, 38, 39 and 55 of the Memorandum. Pages 37-39 
describe the registration problem, but the Saskor Affidavit omits 
pages 40 and 41. (For the Court’s information we attach pages 
37-41 as an appendix.) The Court will note that page 41 con- 
ciudes thc discussion of the registration question by pointing out 
that no responsible legal oíficer of an airline, faced with this 
question in the summer of 1970, could have reasonably pro- 
cecded to accept delivery of AET’s aircraft without first having 
the registration problem resolved. This was the argumcnt made 
by TCA to the arbitrators, and it was made in order to show 
that American’s actions (even if attributable to TCA) did not 
violate TCA’s best eflorts obligation. It was precisely bccause 
the registration question was so scrious that American’s attecipt 
to resolve it was proper. It was this point, not the registration 
issue itself, which was argued in the pages referred to. 

The Court will also note from the anncxed pages that the 
discussion concerning registration was part “(3)” of what was 
a six-part section in the Memorandum. These parts, respectively, 
described the evidence as to TCA’s conduct, American’s conduct, 
the statute and regulations, American’s application to the FAA, 
and AET’s conduct, and then gave a summary. By selecting only 
a few pages from the Memorandum, the Saskor Affidavit distorts 
the context of the registration discussion and creates the erro- 
neous impression that the registration question, as such, was 
submitted for decision to the arbitrators. 

The Court mistakenly accepted this impression as fact, al- 
though that fact quite clearly is in dispute. On a motion for 
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summary judgment, such disputed facis cannot be accepted or 
resolved, especially when as here the record is manifestly 
incomplete. 

(G) “AET argued extensively to the arbitrators that the 
aircraft were registerable. Among other things, AET 
pointed out that the Shienbrood letter was not con- 
trolling; that FAA counsel in Oklahoma City and 
‘FAA General Counsel’s Office in Washington’ had an 
opinion contrary to that of Shienbrood; and that the 
latter’s Novembcr 3, 1970 letter was ‘contrary to prior 
FAA opinions and contrary to then existing FAA 
practice’.” (Op. at 8) 

The Court misstates even AETs argument, at least in part. 
AET did argue that FAA counsel in Oklahoma City had given 
AET's Washington, D. C. counsel an “opinion” that the aircraft 
were registrable, although it is undisputed that this was a quali- 
fied oral opinion, based upon a bricf revicw of thc dcx:uments 
which were not completc and which were presented by Babcock, 
a young Reavis Pogue associate (who was totally unfamiliar 
with the complicated transaction) during a bricf visit to Okla- 
homa City. It was this informal advice which Harlan of Eastcm 
decided he could not rely on after checking with the Reavis 
Pogue firm. In fact, Woodruff, who allegedly gave this “opinion”, 
stated in his aflidavit that he told Babcock that “I could only 
give him an informal opinion on the question of rcgistration and 
that a rcquest in writing would have to be made for a formal 
opinion.’ 1 Woodruff also stated that “as far as I know, AET did 
not at any time request a formal opinion on the registration 
issue.” It was precisely such a “formal opinion” which Ameri- 
can, after consulting with Woodruff himself, did request. Thus, 
if there has bcen any “gross exaggeration”. it has been by AET. 

A: to the FAA General Counsel’s office in Washington 
having an opinion “contrary to that of Shienbrood ”, there is no 
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such opinion. As best we can piece together the source of this 
statement by the Court, it is based on AETs argument (see 
pages 56-57 of Exhibit N to the Saskor Affidavit of February 6, 
1973) that, in AETs view, the General Counsel’s office had 
issued prior rulings in other matters which were contrary to the 
ruling signed by Shienbrood in the AET-TCA situation. These 
“FAA opinions” (intemal memoranda by or letters from the 
Oklahoma City office, reflecting in part the expression of views 
by the General Counsel’s office) are manifestly not inconsistent 
with Shienbrood’s letter of November 1970, since they dealt with 
completely different cascs and different questions. In fact, they 
did not cven relate to foreign aircraft or to foreign owners, which 
was the main problem here. 

Nor was Shicnbrood’s lctter contrary to “then existing FAA 
practices”, as AET claimed. As Gaddis testified during the arbi- 
tration, the nonlawyer clerks at the FAA's local office in Okla- 
homa City had from time to time routinely processed leases-with- 
options-to-purchase. (It was preciscly because of this haphazard 
and routinc processing by clerical personnel that AET hoped to 
get its foreign aircraft registcred.) But surely such processing 
did not constitutc an “existing practice” of the FAA itself, 
especially with respect to foreign aircraft, and certainly such 
processing had not been sanctioned by the FAA in Washington. 

The Court’s stat :..cnt of the situation makes it appear, and 
indced the Court sccms to believe, that therc were at least two 
agency vicws cont-.ary to thc opinion signed by Shienbrood in 
connection with the AET-TCA Agrecmcnt. This is completely 
wrong. In fact, tlie Court fails to point out, in reciting AETs 
arguments at the arbitration. that AET also statcd that its position 

“. . . illustrates that the law on registraiion is not black 
and white. Indeed it confirms that there is no law on 
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registration.” (Saslcor Affidavit of Febroary 6, 1973, 
Exhibit N at 57) 

This statement by AET further shows that AET itself was not 
presenting the registration issue as such for decision by the arbi- 
trators, but rather presented the arguments in support of its con- 
tention that TCA, by remaining silent throughout the summer 
of 1970 and by not asserting such arguments, had not exercised 
best efforts to get the aircraft registered. 

We respectfully submit that the opinion is so colored by its 
mistalcen conception of the facts and its criticisms so factually 
unfounded, that reargument should be granted. It is unjust, as 
well as erroneous, for this opinion to rcmain in its present form. 
Summary judgment should not be granted against American by 
resolving the numerous disputed facts and inferences without 
trial. 

II. The Court Overloored Controlling Principles of 
Law which Preclude Summarv Judgment in this Action 

A. Registration 

The Court s dismissal of the first three causes of action rests 
upon two premises: first, that the re' tration issue was submitted 
to the arbitrators and, second, that th^ “award necessarily decided 
the point against plaintiff.” (Op. at 12) Both parts of this con- 
clusion are incorrect and reargument is therefore necessary. 
Moreover, even if both premises were correct, such a decision by 
the arbitrators would have been a manifest disregard of federal 
law and policy and therefore not res judicata in either the state 
or the federal courts. The Court fails to meet this issue in dis- 
missing the complaint. 

First, as already explained, the FAA had roled more than a 
year before the arbitration hearing that AET"s foreign-owned 
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aircraft were not registrable. Even before the FAA’s ruling was 
issued, AET rejected American’s invitation to confer jointly with 
the FAA and also refused to present its views ».o the FAA when 
invited by the FAA to do so. Nor did AET protest to the FAA 
when its ruling was issued, although the ruling itself showed that 
a copy was immediately sent to AET’s counsel as well as to 
counsel for American. Thus, by the time the arbitration began, 
the federal agency charged with primary jurisdiction over the 
registration question had effective)y decided the matter. 

When the arbitration hearings bcgan, TCA introduccd into 
evidence the FAA opinion and explained the background of f 
the registration question and the reason why the ruling was cor- 
rect. AET claimed that the ruling was erroneous and presented 
varior.s reasons which, AET asserted, TCA should have pre 
seriti-d to the FAA in the summer of 1970. TCA’s silencc at 
that time was said to be a failurc of its best efforts obligation to 
register the aircraft. But neither side asked the arbitrators to 
decide the registration issue itself. There is nothing in the arbitra- 
tion award to establish that they did so, and the Court on this 
motion for summary judgment cannot resolve all factual infer- 
ences in favor of the moving party and, on an incomplete factual 
record, concludc that the issue as such was presented to the 
arbitrators for decision. This, however, is what thc Court has 
done in granting summary judgment. 

Second, thc award did not “necessarily decide the point 
against” TCA. TCA’s answering statement in the arbitration 
asserted that because the aircraft could not be registered it fol- 
lowed that AETs default claims were moot. The arbitrators 
found defaults, thus necessarily rejecting TCA’s contention (at 
least for purposes of the arbitration) that the default claims were 
moot. This does not mcan, however, that they disagreed with 
TCA’s premise that the aircraft could not be registered. They 
may well have agreed or disagreed with the FAA on registration. 
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or not dealt with the reglsfration issue at all,* but nevertheless 
decided that TCA’s conclusion as to mootness was wrong.** 

The same logic applies to the denial of TCA’s counterclaim 
in the arbitration. TCA stated that because the aircraft could 
not be registcred, it was entitled to recover its downpayments 
and to a declaration that the Agreement was terminated and that 
it had no further obligations. The arbitrators denied the counter- 
claim, but again that does not mean that th v disagreed with 
TCA’s premise as to r'‘gistration. Thev may \ d have accepted 
TCA’s premise, but still disagreed with its conclusion that this 
meant it was entitled to recover its downpayment or was entitled 
to a dcclaration that it had no further obligations. Thc arbitrators’ 
denial of the counterclaim cannot therefore be said to constitute 
a ruling, one way or the other, on registration. 

Finally, the Court’s opinion fai>« to deal with plaintifTs con- 
tention that, regardless of what the aibitrators decided, if federal 
law and public policy prohibit registration of the Irish aircraft 
and prohibit AET from tapping domestic air rcvenues in the 
guise of rents or damages in lieu of rents, then plaintiff is entitled 
to tne requested declaration because the arbitrators could not 
decide a question contrary to federal statutory law. As the New 
York Court of Appeals emphasized in Matter of Aimcee Whole- 
sale Corp., 21 N. Y. 2d 621, 629-30, 237 N. E. 2d 223, 227, 
289 N. Y. S. 2d 978, 974 (1968): 

* AET itself argued that registration per se was irrelevant to the 
issues before the arbitrators, asserting in its prehearing mcmorandum 
that “TCA’s attempt to raise the abstract issue of whether the air- 
craft is ‘lawfully registrable in the United States’ is a meaninglcss 
exercise which can have no bearing on this arbii.ation_” 

** An example will illustrate the point: suppose the claim in 
arbitration had been that because the IRA is lcilling British soldiers, 
all AET flights to New York should be prohibited. The denial of 
that claim would not constitute a finding that the IRA was not 
killing British soldicrs. 

Item 10 


t 


Plaintiff's Memorandum of Law in Support of its 
Motion for Leave to Reargue Pursuant to 
this Court’s General Rule 9(m) 

“We have often held that the broadest of arbitration 
agreements cannot oust our courts from their role in the 
enforcement of major State policies, especially those 
embodied in statutory form ( Durst v. Abrash, 22 AD 2d 
30, affd. 17 NY 2d 445, supra [usury laws]; Matter of 
Knickerbocker Agency [Holz], 4 NY 2d 245 [liquidation 
of defunct insurance companies]; Matter of Kingswood 
Mgt. Corp [Salzman], 272 App. Div. 328 [claim under 
Federal Emergency Irice Control Act of 1942]; see, also, 
Wilko v. Swan, 346 U. S. 427, supra [claim under Securi- 
ties Act of 1933]; Koven <5 Brother v. Local Union No. 
5767, United Steelworkers of America, 381 F. 2d 196 
[3d Cir.] [scope of discharge in bankruptcy] . . . ; 8 
Weinstein-Kom-Millcr, N. Y. Civ. Prac., pars. 7501.15- 
7501.19). Rccently, the Second Circuit in American 
Safety Equip. Corp. v. Maguire Co. (391 F. 2d 821) 
came to a conclusion similar to ours involving arbitration 
of a Federal antitrust claim (see, also, Silvercup Bakers 
v. Fink Baking Corp., 273 F. Supp. 159, 162-163 [S. D. 
N. Y.] [dictum]).” 

Thus it is well established that arbitration awards cannot be 
contrary to the public policy of the state or of the federal govern- 
ment. See also Union Tel. Co. v. American Communications 
Ass’n, 299 N. Y. 177, 86 N. E. 2d 162 (1949). That would 
be the effect of the award if, as the Court has held, the award 
had determined that the aircraft were registrabie. (This is also 
another reason why it cannot be presumed that the arbitrators 
made such a determination.) 

However the Court chooses to characterize the Shienbrood 
letter, one thing is perfectly clear: the facts which are recited 
in Shienbrood's letter and which form thí basis for the opinion 
are undisputed. We submit that even a perfunctory review of the 
policy and law relating to registration of aircraft establishes be- 
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yond doubt that Shienbrood’s conclusions were correct and that, 
as a consequence, AETs aircraft could not lawfully be registered 
and flown in U. S. domestic air commerce. 

B. Termination and Causation 

The Court dismissed the fourth cause of action (which it 
incorrectly describes as limited to the claim that AET had no 
right to terminate) on the ground that the arbitrators had already 
decided the same question. (Op. at 12) 

First, the arbitrators did not decide that AET had a right 
to terminate the Agreement. In fact, both parties have always 
agreed that the right to terminate, as distinguished from the 
procedure followed, was a matter of AETs Section 9.2 reme- 
dies, and those remedies were excluded from the scope of arbi- 
tration both by the arbitration clause and by Justice LefFs deci- 
sion. AET itself has made this distinction, as recently as 
December 12, 1973, when at page 21 of its brief to the AppeUate 
Division on the pending appeal chaUenging confirmation of the 
award it stated, 

“The question of ‘remedy’ would be whether respondent 
[AET] had the right to terminate under Section 9.2 of 
the Agreement, not whether it followed correct procedures 
in exercising this right. Respondent did not submit this 
question to arbitration, since its remedies arc fixed by 
the Agreement and foUow automaticaUy upon an event 
of default. The rehef requested was a declaration that 
in exercising this contractual right of termination, re- 
spondent foUowed the procedures prescribed in tlie Agree- 
ment.” (Emphasis added.) 

Thus AETs own brief, filed in the AppeUate Division only last 
wcck, appears to construe the awarxl as dealing merely with 
procedure for termination rather than with the substantive right 
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to terminate. This is directly contrary to the construction placed 
on the award by this Court when it dismissed the fourth cause 
of action on the ground that the award determined that AET 
had a right to terminate. 

Furthermore, the Court’s opinion fails to recognize that the 
fourth cause of action is not limited to the claim that AETs 
termination was “improper and unconscionable.” It also states 
that, 

“Any loss of rentals or other payments or damages suf- 
fered by AET were self-inflicted, and resulted from its 
improper termination and not from any default by TCA.” 

In other words, the complaint alleges that AETs purported in- 
jury was not caused by TCA’s defaults. Clearly this claim can- 
not be dismissed without a trial. 

It appears that the Court has overlooked the fact that TCA 
immediately corrected the two alleged de minimis defaults upon 
which AET based its termination. As a consequence, AET could 
not possibly have suffered any damages even if those defaults 
occurred. Further, even if TCA had failed up until September 
2, 1970 to exercise best efforts with respect to tegistration, AET 
had sutlered no damages as a consequence of this failure at the 
time it terminated. It was AET, not TCA or American, which 
terminated the Agreement on September 2, 1970 and which 
refused to proceed after the $85,000 payment and executed 
lease had been tendered. It was also AET which rejected Ameri- 
can’s invitation to confer with the FAA, which refused to have 
the registration issue resolved at a joint meeting with the FAA, 
and which told the FAA—prior to the issuance of Shienbrood’s 
letter—that it did not wish to present its views to the FAA. 

If AET had gone forward with the Agreement in September 
1970 and if (as it claims) the aircraft could have bcen lawfully 
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registered, AET need not have suffered any damage from the 
defaults found by the arbitrators. After AET terminated the 
Agreement there remained a period of more than two months 
until the first aircraft was scheduled for delivery; only then 
would the application to register have been made. Thus there 
was ample time to clear up the registration point if AET had 
not adamantly insisted on not clearing it up. Its damages, if 
any, have therefore been wholly self-inflicted and were caused 
by its failure to mitigate damages and by its continued insistence 
on keeping the Agreement terminated. Those damages were not 
caused by anything done by TCA or American, both of which 
were operationally ready and wilhng to proceed. 

This is the basic causation argument of the fourth cause of 
action, and we submit that it was improper to dismiss without a 
trial. 

AET’s onlv defense to the causation argument secms to be its 
contention that it had a right to terminate on September 2 and 
was not obligated to go forward thereafter. Even if AET did 
have a right to terminate (which American disputes), its obli- 
gation to proceed thereafter and to mitigate damages is still an 
unresolved issue to be determined on trial. Moreover, if AET 
is in fact asserting that it has the right to collect $ 13 million in 
rents under the Agreement even though TCA’s defaults did not 
cause its injury, nothing establishes more unequivocally the fact 
that the damage provisions of the Agrcement are in fact unen- 
forceably penal in nature. 

C. Punitive Damages 

The Court dismissed the fifth cause of action, wliich alleges 
that the remedies in the Agrcement are punitive in nature and 
hence unenforceable, on the ground that TCA warranted and 
represented in the Agreement that the remedies were not penal. 
(Op. at 13) We submit that the Court has misconstrued the 
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Agreement and has overlooked controlling law which requires 
a contrary decision. 

First, the Court is mistaken in basing its determination upon 
the language quoted from Section 11.2 of the Agreement, since 
that quoted language relates only to an alleged warranty “with 
respect to any such leasc”. The issue of punitive damages does 
not arise under a lease but under the Agreement; hence the 
quoted language is irrelevant to the point at issue. 

Second, the Court’s quotation from Section 11.3 of the 
Agreement omits the introductory words, “There is to its [TCA’s] 
knowledge no law. . . .” The alleged warranty under Section 
11.3 is therefore not absolute, and there is no factual proof on 
this record by which the Court can properly assume TCA’s 
knowledge as to the illegality of the punitive damages provisions 
when the Agreement was executed in 1968. Hence, thcre is no 
undisputed factual basis for ruling that TCA is estopped by the 
alleged warranty from raising illegality as a defense. 

Third, it is axiomatic that warranties cannot be enforced or 
used as the basis for estoppel if the party to whom the warranty 
is made is not misled or has as much knowledge of the matter 
warranted as the other party. If knowledge of the illegality of 
the punitive damages provisions is to be implied to either party, 
it must at a minimum be implied to both parties equally. Brick v. 
Campbell, 122 N. Y. 337, 347 (1890). In fact, such knowl- 
edge should be implied more strongly to, and construed more 
strictly against, the party which drafted the language in question. 
That party was AET. But obviously, this cannot and should not 
be decided on a motion for summary judgment. 

Fourth, it is stretching the alleged warranty far beyond its 
words or meaning to say that TCA warranted that the damage 
remedies were not punitive or penal, since the alleged warranty 
referred only to “the execution, delivery or performance by TCA 
of the terms of this agreement. . . .” The question here refers 
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not to TCA s performance but to AETs ríghts and remedies upon 
rCA s failure to perfonn. In other words, the question of 
whether the damages are punitive is beyond the scope of anv 
reasonable construction of the alleged warranty clause. 

Fifth, the scope of the warranty clause—quite apart from the 
other arguments mentioned above—is a mixed question of fact 
and law which cannot be resolved on a motion for summary 
judgment. Not only must all disputed facts be resolved against 
the moving party on a motion for summary judgment, but all 
inferences from such facts “must be drawn against the movant 
and in favor of the party opposing the motion.” Adickes v. Kress 
& Co., 398 U. S. 144, 158-59 (1970); First National Bank of 
Cincinnati v. Pepper, 454 F. 2d 626, 629 (2d Cir. 1972); 6 
Moore, Federal Practice f56.15[3], at 2337. Disputed issues of 
fact, for purposes of denying summary judgment, include dis- 
putes as to inferences to be drawn from documents. Empire 
Electronics Co. v. United States, 311 F. 2d 175, 179-80 (2d 
Cir. 1962); Lemelson v. Ideal Toy Corporation, 408 F. 2d 860, 
864 (2d Cir. 1969); Painton & Company v. Bourns, Inc., 442 
F. 2d 216, 233 (2dCir. 1971). 

Sixth, the Court’s opinion overlooks Section 13.8 of the 
Agreement, which provides that New York law is applicable to 
the Agreement and that any “provision . . . prohibited by or 
unlawful or unenforceable under any applicable law of any juris- 
diction shall as to such jurisdiction be ineffective. . . .” Thus the 
Agreement by its own terms invalidates AETs remedies if they 
are unenforceable under New York law, or under any other law. 
It removes such remedies—if unlawful—from the scope of any 
alleged warranty and makes it possible for American or TCA to 
raise ilJegality as a defense even if, as the Court believes, the 
warranty would otherwise apply. Thus, Section 13.8 alone in- 
validates the Court’s conclusion. 
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FinaUy, if thc damage clause is penal, as American con- 
tends, it cannot be enforced by the Court—warranty or no war- 
ranty. Under controlling New York law, punitive damages are 
judicially unenforceable. This is true regardless of whether thc 
parties have agreed to them in a contract. In fact, the rule pre- 
cluding enforcement assumes that such damages have been agreed 
to in the contract. It adds nothing that they were or were not 
warranted to be legal, since neithcr a contractual warranty nor 
an agreed upon damage provision can make legal what is illegal.* 
Thus a defense of illegality cannot be waived by private parties, 
for to ignore the defense would place the Court in the untenable 
position of enforcing an illegal claim. See Brick v. Campbell, 
122 N. Y. 337, 346-47 (1890); Levin v. Levin, 253 App. Div. 
758, 300 N. Y. Supp. 1042 (2d Dep’t 1937); 17 .Am. Jur. 2d, 
Contracts $ 232, at 613 (1964). 

For all these reasons, the fifth cause of action cannot be dis- 
missed. 

D. Registration “ Procedure” 

The Court dismisses the first three causes of action on a 
further ground, holding that “TCA may not assert as against AET 
that the aircraft could not be lawfully registered” because (1) 
the Agreement provided certain “procedure for securing regis- 
tration and the consequences if such procedure did not result 
in registration”, and (2) the “procedure provided for securing 
registrauon was never followed because of the defaults of TCA.” 
(Op. at 13-1 <í) We submit that the holding is incorrect. 

• Consider, by comparison, a loan agreement which calls for 
a usurious rate of interest but in which the borrower warrants that 
thc interest rate is legal. Under the Court’s rationale, the borrower 
could not challenge the interest rate as illegal and the Court would 
have to enforce the loan agreement and usurious rate. This is 
incorrect. 


Item 10 




A 294 



PlaintiQ's Memorandum of Law in Support of its 
Motion for Leave to Reargue Pursuant to 
this Court’s General Rule 9(m) 

First, if as alleged in the complaint registration of foreign 
aircraft is unlawful, then it would violate public policy to permit 
a foreign airline to collect as damages precisely what federal law 
prohibits it from collecting as rents for leasing its aircraft in this 
country.* American cannot be prevented from asserting this 
position in the present case, regardless of the terms of the Agree- 
ment. As explained above in section “C”, the Court’s reasoning 
would permit defcndant to enforce an Agreement in a manner 
contrary to public policy. Obviously this is error. 

Second, Section 13.8 of the Agreement, as previously ex- 
plained (as well as Section 18.1 of the Lease form) states that 
any provision prohibited by or unlawful or unenforceable under 
any applicable law of any jurisdiction shall as to such jurisdiction 
be ineffective. Thus if federal law makes it unlawful tc register 
these foreign-owned aircraft, the requirement that such aircraft 
be registered—even if the Court reads into the Agrcement or 
into the Lease form that there is such a requirement—is negated 
by the terms of the Agreement itself. No one, in any event, can 
be penalized for not attempting to perform an illegal act. Thus 
the basic question of the legality of registration remains, and 
the terms of the Agreement itself refute the conclusion reached 
by the Court. 

Third, wholly apart from the questions of illegality and public 
P°licy and Section 13.8, the Agreement does not support the 
Court’s analysis. Except to require TCA to use best efforts, the 
Agreement set out no procedure for securing registration. The 

* Suppose, for example, in the usury hypothetical discussed in 
the prior footnote, that the loan agreemcnt provided that in the 
event of a default, the lender would be entitled to liquidated dam- 
ages in an amount equal to principal plus the usurious interest. 
Clearly the lender would not be entitled to recover in the guise of 
hquidatcd damages that which he could not obtain under the aerce- 
ment itself. 
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first seasonal lease (which was executed and tendered to AET 
immediately after AET terminated) was of course one of the 
documents to be submitted with the registration application, but 
it was not in any true sense part of the registration procedure. 
TCA could not have attempted to register the aircraft until 
November 1970, after delivery of the plane from Boeing to 
AET, at which time it would have submitted to the FAA the 
bill of sale or title document, the executed lease, and the air- 
craft rcgistration application. Within a few days after termina- 
tion on September 2, 1970, TCA had tendered the executed 
lease and, as it testified at the arbitration, was ful!y prepared 
to have proceeded with the submission of the required docu- 
ments in November. Thus the Court’s statement that the pro- 
cedure for rcgistering “was never followed because of the de- 
faults of TCA” and that the “lease was never executed by TCA” 
and that TCA “never used ‘its best efforts to register thc air- 
craft’ ” is inaccurate. The procedurc for registration was never 
followed because AET terminated two months before the pro- 
cedure could have been followed. 

Finally, TCA’s defaults as of September 2, 1970—no matter 
how serious they may have bcen—would in no way have caused 
a failure of registration in November 1970. The defaults for 
which AET tcrminated in September (delayed payment of 
$85,000 and delayed tender of the first lcase) were cured within 
a few days after the termination. And regardless of TCA’s 
purported failure to use best efforts prior to September 2, 1970, 
if AET had not thereafter insistcd on kceping the Agreement 
terminated, the aircraft could have easily been registered in 
TCA’s name when ready for delivery—assuming, of course, 
that rcgistration was lawful. Instead, AET blocked the matter 
from going forward sin ,>ly because it objected to the method 
by which American (not TCA) had raised the registration 
issue. But if American was wrong, AET could quickly and 
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simply have demonstrated American’s error and the Agreement 
would have gone forward.* It is not only illogical but unjust 
to take the position that TCA prevented the Agreement from 
proceeding when it is undisputed that AET is the party which 
terminated the Agreement and that it did so on the flimsiest of 
excuses without permitting the defaults to be cured. 

E. Discretionary Dismissal 

The Court’s opinion also declines jurisdiction over this action 
on discretionary grounds, stating that the “action seems plainly 
a device and stratagem of TCA to Siall or delay the pursuit by 
AET of its remedies for the established defaults of TCA.” (Op. 
at 15) Since the action does no more than seek a prompt ad- 
judication of AETs rights to those very remedies, it is unclear 
how the action can be characterized as a device “to stall or 
delay”. Indeed, AET itself subsequently commenced a com- 
panion action, 73 Civ. 2933, which involves the same basic 
dispute—the question of AETs remedies. We submit that 
under these circumstances, the instant action was entirely proper, 
“the action should be entertained and the failure to do so is 
error.” Broadview Chemical Corp. v. Loctite Corp., 417 F. 2d 
998, 1001 (2d Cirj, cert. denied, 397 U. S. 1064 (1969). 


• In fact, throughout the month of September 1970, TCA and 
American went ahead with the huge spare parts and maintenance 
planning which was necessary in order to take delivery oi the air- 
craft in November. It is incredible that AET could continue to 
insist on termination and thcn try to hold TCA or American responsi- 
ble as if one of them, rather than AET itself, had brought the Agree- 
ment to an end. 
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Conclusion 

For the reasons stated above, plaintifT respectfully submits 
that reargument should be granted, the Court’s opinion and 
order withdrawn, and the motion to dismiss denied. 

Dated: New York, New York 
December 21, 1973 

Respectfully submitted, 

Debevoise, Plimpton, Lyons & Gates 
Attomeys for Plaintiff 
American Airlines, Inc. 

299 Park Avenue 

New York, New York 10017 

752-6400 

Andrew C. Hartzell, Jr. 

Standish F. Medina, Jr. 

Robert A. Hillman 
Of Counsel 
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* • * 

(Gaddis testified that in his opinion it would have been “irre- 
sponsible” for American not to have done so (Gad. 4578), and 
both Wallace (W 3749-50) and Harlan (H 2698) said that, 
under the circumstances, it was the proper course of action.) 
What Overbeck and Lempert could not have anticipated was 
AETs almost irrational response of terminating the entire 
Agreement, refusing any further comment to the FAA, and thus 
preventing any joint consideration of the issue. 

(3) The Statute and Regulations. The registration require- 
ment is found in Section 501 of the Federal Aviation Act, 49 
U. S. C. § 1401 (Ex. 46), which makes it unlawfu! to operate 
an aircraft in the United States unless it is registered by the owner, 
and the owner must be a United States citizen. Under Section 
47.5(c) of the Regulations (Ex. 47), the term “owner” is defined 
to include a lessee of an aircraft under a contract of conditional 
sale. 

A basic part of the legislative policy behind the registration 
requirement is known as the principle of “cabotage” (L 2784-89) 
(Gad. 4507-08). It originated in maritime law and, simply 
stated, is that foreign-owned aircraft cannot fly betwcen “capes” 
°r points in the samc couutry. The same principle underlies 
Section 1108 of the Federal Aviation Act, 15 U. S. C. § 1508, 
which was discussed in the letter from Eastem’s counsel referred 
to in the footnote on p. 31, supra. See Petition of Qantas, 29 
Civil Aeronautics Board Reports 33 (1959); Kingsley, National- 
ity of Aircraft, 3 Joumal of Air Law and Commerce 50, 51 
(1932); Convention on Intemational Civil Aviation (Chicago 
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Convention), December 7, 1944, Art. 7, 61 Stat. 1182;* cf. 
Cer.tral Vermont Transportation Co. v. Durning, 294 U. S. 33, 
41 (1935) (“long established national policy to restrict . . . 
foreign control of coastwise shipping’’); Marine Carriers Corp. v. 
Fowler, 429 F. 2d 702 (2d Cir. 1970) (“Like all maritime 
nations . . . the United States treats its coastwise shipping trade 
as a jealously guarded preserve”). 

The TCA-AET lease arrangement ran directly contrary to the 
cabotage principle, since an aircraft owncd by a foreigner, AET, 
would have been flying on TCA’s U. S. cabotage routes. By this 
method AET, a forcign carrier, would have been using domestic 
commerce (through receipt of rent from TCA) to finance the 
purchase of its aircraft (L 2786-88, 2872-73). Indccd, thc rental 
to be paid by TCA was bascd directly on the paymcnts of AETs 
depreciation and capital charges for the aircraft (Gl. 37-38, 
176-177) (M 922-23) (Ex. Bl). 

The unrebutted testimony of Gaddis, as well as the FAA 
opinion (Ex. 48), demonstrate that TCA could not lawfully 
register the aircraft because it was not purchasing them undcr 
a conditional sales contract. The payments (that is, rentals) 
which TCA was obiigated to make werc not “substantially 

* Article 7 of thc Chicago Convcntion spccifically rclatcs to “cabo- 
tage" and providcs, in part, that “each contracting Statc shall havc 
thc right to refusc pcrmission to thc aircraft of othcr cont’ cting 
Statcs to take on in its territory passengers, mail and cargo carried 
for rcmuncration or hire and dcstined for another point within its 
tcrritority.” More than 120 nations, including Ircland and thc Umted 
Statcs, havc signed thc Convention. 

Murdoch, aftcr much dodging (M 5496-508), ccnceded that he 
had known the principlc for at least tcn years (M 5508-09). Gleeson 
also kncw thc principlc (Gl. 196). So did O’Sullivan (O’S. 384). So, 
we belicve, did Dargan (Ex. 2) (Gl. 201). In short, AET officials. as 
might bc cxpccted of an international airlinc, wcre well aware of the 
fundamental problem. 
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equivalent” to the value of the aircraft (that is, the rentals plus 
the option príce) (Gad. 4487-93). The option príce was not 
nominal, as required by the Act and common law (Gad. 4491, 
5177), but was 115% of the cost of a new and different aircraft. 

In addition, the Agreement was not a financing transaction 
intended to achieve the purchase of a chattel (LJ 1701-03) (Gad. 
4496); the rental payments were not credited towards the pur- 
chase price but instead were added to the total cost the Iessee 
would be required to pay in order to purchase the plane (L 
2864-66) (LJ 1704); the value of the plane to be purchased was 
determined not on the basis of that plane but on the basis of a 
new and totally different aircraft (L 2864, 3311-12); and the 
seasorM nature of the lease did not conform to the ordinary con- 
ditionaJ ale under which the vendee acquires complete posses- 
sion of the item being bought (L 2847-48) (O 3504-05). In 
short, the Agreement was just not a conditional sales contract 
in law or in purpose, ind TCA, the U. S. lessee, was not in fact 
and truth the owner. The truc owner at all times was AET, a 
foreigner, 

That the option may have been “genulne"—in the sense that 
anyone willing to pay the exorbitant price could exercise íhe 
option—did not transform the lease into a conditional sales 
contract (Gad. 4973-77), as AET continually urged at the 
hearing. Nor did the fact that under some extraordinary cir- 
cumstances TCA might have found it advantageou*' to exercise 
the option make it a conditional sales contract. TCA was to 
rent—not purchase—the aircraft. The option, both in fact 
and purpose, was a “sham”. 

In determining whether the lease with the option was equiva- 
lent to a conditional sales contract within the statute, Gaddis 
testified that the subjective intent of the parties was not relevant 
(Gad. 4441, 4463-64, 5047) (see L 2869). The Agreement 
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had to be judgc;d on its objective facts and on what it itself re- 
vealed as to the parties’ intention. Subjective intent was relevant, 
however, in deterraining whether the transaction would result 
in an invalid registration under Section 47.43 of the Regulations 
(Gad. 4441, 5048-49) (Ex. 47). It is clear that the option was 
inseited in the AET-TCA Agreement solely to avoid the registra- 
tion requirement. As demonstrated by a 1968 letter opinion 
issued by the FAA’s Oklahoma City office (Ex. AY, page 2), 
this put the matter squarely in the bull’s-eye of Section 47.43 (a) 
(4); and neither Overbeck nor Lempert, nor Harlan nor Wal- 
lace, nor Gaddis—nor any responsible legal officer of an air- 
line—could proceed without having that question resolved. 

As a practical matter, an airlinc the size of American or 
Eastern—with c o many irons in the fire at the FAA, at the CAB, 
and elsewhere—could no more afford to fly an invalidly regis- 
tered foreign aircraft on its domestic routes than it could afford 
to make a few “moonlight” flights over unauthorized routes. 
Because of the enormous expense involved in preparing to oper- 
ate 747s, and the e: pense and disruption that would occur if 
the plane once in operation were grounded, it would have been 
foolhardy for a legal officer of such an airline to proceed until 
the question was definitely resolved. 

(4) American’s Appiication To The FAA. At American’s 
request Gaddis prepared a letter to the FAA (Ex. 54), and 
brought it with him to New York on August 20 (O 3359). 
Although Overbeck thought Gaddis’ letter “was correct in all 
respects” (O 3372), he made a few changes on the second and 
* * * 
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UNITED STATES DISTRICT COURT 

SOUTHERN DlSTRICT OF NEW YORK 

[Same TitleJ 

Defendant’s Memorandum in Opposition 
to Motion for Reargument 

Plaintiff has moved for reargument of defendant’s motion to 
dismiss this action (defendant’s said motion for dismissal having 
been treated as a motion for summary judgment, and haviug 
been granted by this Court’s decision of December 14, 1973). In 
support of its moiion for reargument, plaintiff has submitted a 
36 page Memorandum with a five page appendix. PlaintifFs 
Memorandum relies heavily on new alleged “facis" which were 
not before the Court on the original motion. In a letter of Decem- 
ber 28, 1973 in “amplification” of a portion of its memorandum, 
plaintiff has set forth further new “facts” which were not before 
the Court on the original motion. 

Defendant opposes the motion for reargument on the follow- 
ing grounds: 

(1) The motion is improper in the form submitted, 
since it relies on new alleged “facts” which were not before 
the Court on the original motion (all of which “facts” 
were available to plaintiff at the time of the original 
motion). 

(2) Plaintiff has not shown that in rendering its 
thoughful and detailed decision of December 14, 1973, 
the Court overlooked any controlling facts or principles 
of law, 

(3) Even if plaintiff were endtled to bring before the 
Court the new “facts” cited in its Memorandum, and even 
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if all or somc of thcsc new “facts” were accepted, such 
new “facts” would not require a change in the Court’s 
decision. 


POINT I 

Plaintiff’s Motion for Reargument is Improper in 
Attempting to Relv on new Alleged “Facts” Which Were 
Not Before the Court on the Original Motion. 

It is well settled that a motion for reargument must be based 
on the papers which were before the Court on the original mo- 
tion. No new facts may be brought before the Court on a motion 
for reargument. This would appear to be the reason for the state- 
ment in Rule 9(ra) of the General Rules of this Court that on a 
motion for reargument “no affidavits shall be filed by any party 
unless directed by the court” Presumably this is also the reason 
for the rule that the papers submitted in connection with an 
unsuccessful application for rehearing are not part of the record 
on appeal. See Petition of Pahlberg, 2 F. R. D. 533 (S. D. N. Y. 
1942); Grame v. Mutual Assurance Society, 154 U. S. 676 
(1881). 

We have been unable to find any Federal cases directly in 
point on this issue. However, the requirement in Rule 9(m) 
that the moving party on a motior. for reargument shall serve a 
memorandum setting forth “the matters or controlling decisions 
which counsel beUeves the court has overloolced,” índicates that 
the scope of a motion for reargument under Rule 9(m) is the 
same as under New York practice. See Mount v. Mitchell, 32 
N. Y. 702 (1865); Marine Nafl Bank v. Nafl City Bank, 59 
N. Y. 67, 73 (1874). 

Under New York practice, a motion for reargument must 
be based upon the same farts which were before the Court on 
the original motion. Parnett v. Concord Hotel, Inc., 9 A. D. 2d 
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767, 192 N. Y. S. 2d 521 (2d Dept 1959); Public Service 
Com'n v. Grand Central Cadillac Renting Corp., 53 N. Y. S. 2d 
202 (Sup. Ct, N. Y. Co. 1944) (not officially reported), rev’d 
on other grounds, 273 App. Div. 595, 78 N. Y. S. 2d 550 (lst 
Dept 1948); Franhlin Nat’l Bank v. Brishman, 202 N. Y. S. 2d 
584 (Sup. Ct., Nassau Co. 1960) (not officially reported). 

Plaintiffs supporting Memorandum is in direct violation of 
tíie foregoing principle. While plaintiff has submitted no affidavit 
in support of its motion, its Memorandum constitutes an apparent 
attempt to get new .’acts before the Court. That these new “facts” 
are not presented in affidavit form, does not cure this fundamental 
defect in plaintiffs papers. 

The inappropriateness of plaintiffs attempt to introduce aiid 
rely on new “facts” is here heightened by the following: (a) all 
of tíiese new facts’, which relate either to events which took 
place in 1970 or to matters which took place during the arbitra- 
tion 1 iring, were available to plaintiff at the time of the original 
motion; and (b) plaintiff had ample opportunity to present these 
alleged facts to the Court if it was so inclined. On th; retum of 
the original motion, plaintiff requested and secured a three week 
adjoumment of the motion. When the motion was argued, plain- 
tiff requested and secured permission to file additional papers in 
response to any reply papers • .rved by defendant. Plaintiff sub- 
sequentíy too. advantage of such permission. Having lost »he 
motion, plaintiff is not free to start over from scratch. 

It is submitted that the following statement from Public 
Service Com'n v. Grand Central Cadillac Renting Corp., supra, 
53 N. Y. S. 2d at 203-204, is equally applicable to the present 
motion for reargument: 

“The question presented by this application is whether 
the party moving for reargument can by sheer defiance 
and violation of the settled mle on the subject get before 
the court matter not before it and considered or. the 
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original application by the simple device of incorpo- 
raiing in the moving pap<*is and physically attach- 
ing thereto the improper and objecticnable matter 
and thus circumvent the rule that reargument must be 
had on the same record on which the motion was de- 
cided (Wright v. Terry, 24 Hun 228), and thus upon 
appeal, in the event upon reargument the court adheres 
to its original deoision, get before an appellate ccurt, 
by indirection, matter which it could not get before the 
court below, directly. That is what has been attempted 
here.” 

As to the substance of the new “facts”, the following observa- 
tions aie appropriate: 

(a) All of these new “facts” are in fact old “facts” 
which were submittcd to the arbitrators for their deter- 
mination. 

(b) As to all or most of such “facts” as presented 
in the arbitration, evidence was introduced by the defend- 
ant hcrein to contradict these alleged facts. The arbitra- 
tors—three experienced triai lawyers—who were able 
to judge the demeanor of the witnesses and the totality 
of the evidence presented during the thirty d'iys of hear- 
ing, epparently chose to believe respondent’s witnesses 
and to disbelieve plaintifTs witnesses. 

(c) Finallv, in some cases the aUeged “facts” are 
simply inaccurate. 

In the final section of this memorandum, there will be pointed 
out to the Court some of the respects in which plaintifTs new 
“facts” are inaccurate and some of the respects in which con- 
trary evidence was available to the arbitrators. 
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POINT n 

Plaintiff has Failed to Show that the Court Over- 
LOOKED ANY CONTROLLING FACTS. 

By plaintifFs own admission, its motion for reargument is 
based on the contention that in setting forth some of the back- 
ground facts in its decision, the Court relied on “mistaken or 
controverted facts” (PlaintifFs Mem. p. 2). Assuming for the 
sake of argument that this were so, this would not provide a 
sufficient basis for a motion for reargument. A showing more 
substantial than the natural desire of “the unsuccessful counscl... 
to again argue the very questions he had already submitted. . .” 
is required for the granting of a motion to reargue. Fosdick v. 
Town of Hempstead, 126 N. Y. 651, 652, 27 N. E. 382 (1891). 

The test is whether the Court “overiooked” any controlling 
facts. General Rules, Rule 9(m). There is no assertion that the 
Court overlooked any controlling facts which were before it 
on the original motion, and the Court’s detailed recitation of the 
facts in its decision shows clearly that it did not. 

As to any contention that the Court overlooked alleged 
facts which were not brought to the Court’s attention at the 
time of the original motion, it suffices to note that this is of 
plaintifFs own doing. Plaintiff chose what alleged facts to 
present to the Court. Having lost the motion, it is too late in 
the day for plaintiff now to contend that other alleged facts— 
fully available to plaintiff at the time of the original motion— 
were pertinent to that motion. If plaintifFs strategy were per- 
mitted there would be no end to litigation. Any litigant would 
be free to make a selective presentation of facts to the Court, 
keeping in reserve othcr facts to use as ammunition » event 
the Court’s ruling were unfavorable. It is to pn/ jus; such 
strategy that the rule has evolved that a decision . res jud'cata 
on all issues which were presented o- might ha'/e b & piesented 
to the Court 
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POINT III 

Plaintiff has Failed to Show that the Court Over- 

LOOKED ANY CONTROLLING PRINCIPLES OF LaW. 

Plaintiff argues that the Courí’s decision “fails to meet,” 
and fails “to deal with,” the contention that if the arbitrators 
did decide the registration issue plaintiff is nevertheless entitled 
to the requested declaratory relief because the arbitrators had 
no power to deal with this issue and their determination was 
contrary to federal law and public policy (PlaintifFs Mem. pp. 
19, 22). 

Plaintiff argued the registration issue extensively on the 
motion to dismiss. No other issue was the subject of such 
thorough treatment and such aggressive advocacy on the part 
of plaintiff. PlaintifTs position on tliis issue was obviously 
thoroughly considered by the Court and rejected. That the 
Court did not expressly mention plaintifFs “public policy” argu- 
ment is perhaps attributable, more than anything else, to the 
Court’s appraisal of the proper weight that should be accorded 
this argument. 

The following statement of the New York Court of Appeals 
in Fosdick v. Town of Hempstead, supra, 126 N. Y. at 653, 
is apposite: 

“The counsel now asks for a reargument simply because 
he desires to present further views upon the same ques- 
uon which has been already, and after full argument, 
carefully considered and decided by us. It is a mistake 
for counsel to assume that any particular portion of his 
argumcnt, which has not been the subject of express 
reference in the opinion, has bcen overlooked. It is 
scarcely possible within the bounds of an ordinary 
opinion to meet and answer every argument which has 
been made by counsel orally or which may be in his 
brief.” 
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It is an interesting sidelight—but also a matter of considera- 
able concern to defendant—that plaintiff is following the same 
strategy with respect to this Court’s decision which it followed 
in connection with the arbitration award, where it argued both 
to this Court and to the Appellate Division of the New York 
Supreme Court that the arbitration award’s “silence” on the 
registration issue meant that the arbitrators did not decide the 
issue even though it was presented to them. On oral argument 
before the Appellate Division, held this week on January 2, the 
defendant herein argued that this Court’s decision was res 
judicata on several of the is.sues which plaintiff had raised on 
appeal, including appellant’s argument that if the arbitrators 
did decide the registration issue that determination was con- 
trary to federal law and public policy, and beyond the arbitrators’ 
power. In rebuttal, plaintiff took the position that because this 
Court did not expressly mention this “public policy” argument in 
its decision, the Court did not decide this issue and its decision 
is not res judicata thereon. 

In the light of past experience, it is not unreasonable to as- 
sume that, given the opportunity, plaintiff will continue to take 
this position on any further appeal in the State Court and in 
related actions where this Court’s decision may have some bear- 
ing. While the Court has no obligation to do anything more 
than rule on the issues, if any, presently before it on the reargu- 
ment motion, it is respectfully submitted that under the fore- 
going circumstances it v/ould further the administration of justice 
if this Court in deciding the reargument motion were to expressly 
state the obvious, namefy, that in rendering its decision of De- 
cember 14, 1973 the Court did consider—and reject—plaintiíTs 
“public policy" argument. This would also serve to preclude 
any possible misinterpretation of this Court’s decision on appeal, 
if the decision is appealed. 

Wholly apart from thc other reasons why the registration and 
“public policy” argument is not available to plaintiff, as discussed 
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in the Court’s decision, the Court was fully justificd in rejecting 
plaintiffs “public policy" argument on the merits. Plaintiffs 
argument that the aircraft were not lawfully registrable in the 
United States is bottomed on thc FAA lettet of November 3, 
197u. The Ccurt’s interpretation of that lctter is correct. The 
term “formal opinion” which plaintifT attaches to the FAA letter 
is a meaningless term. There is no provision in either the FAA 
regulations or the Administrative Procedure Act, 5 U. S. C. Sec. 
500 et seq., for the issuance of opinions, formal or otherwise 
(other than a reference to opiniuns rendered “in the adjudication 
of cases,” 5 U. S. C. Sec. 552(a) (2) (A)). 

Giving the FAA letter the benefit of every doubt, the most 
that it could be is what has sometimes been refcrred to as an 
“advisory opinion.” See Davis, Administrative Law, Sec. 4.09 
(1958). Advisory opinions do not constitute “rulings.” They 
are not binding on the agency itself, or on the courts. See North 
American Van Lines v. United States, 277 F. Supp. 741, 746 
(N. D. Ind. 1967), where the court noted that an advisory 
opinion issued by the Director of the Bureau of Motor Carriers 
of the Interstate Commerce Commission “was in no way the act 
of the Commission.” 

The consideration which may be accorded an advisory 
opinion or other agency interpretation by a Court was consid- 
ercd by the United States Supreme Court in Skidmore v. Swift &. 
Co., 323 U. S. 134, 140 (1944), where the Court stated: 

“The weight of such a judgment in a particular case will 
depend upon the thoroughness evident in its consideration, 
the validity of its reasoning, 'Js comistency with earlier 
and later pronouncements, and all those factors which 
give it power to pcrsuade, if lacking power to control.” 
(Emphasis added.) 

Applying the Supreme Court’s criteria to the FAA letter, it 
is clcar that thc letter falls short in several respects, particularly 
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in thc test of “consistency with earlier and later pronounce- 
ments.” The FAA’s letter ran contrary to long standing FAA 
practice under the Federal Aviation Act and contrary to prior 
FAA opinions (including a verbal opinion given by FAA counsel 
at the FAA Aircraft Registry in Oklahoma City in July 1970). 
Considering this fact, and the unusual circumstances under which 
the FAA’s letter was written, the letter is entitled to no weight. 
See Rochester Park, Inc. v. City of Rochester, 38 M. 2d 714, 238 
N. Y. S. 2d 822 (Sup. Ct, Monroe Co. 1963), afFd 19 A. D. 
2d 726, 241 N. Y. S. 2d 763 (4th Dept 1963); United States v. 
Alabama R. R. Co., 142 U. S. 615 (1892); Nonvegian Nitrogen 
Co. v. United States, 288 U. S. 294 (1933). 

Moreover, plaintiff waived any right to object to the arbi- 
trators’ considcration of the registration issue or to contend that 
their determination of that issue was contrary to public policy, by 
aflirmatively submitting that very issue to the arbitrators for de- 
termination. C/. Nat’l Cash Register Co. v. Wilson, 8 N. Y. 2d 
377, 208 N. Y. S. 2d 951 (1960). In this connection, plaintifFs 
reliance on Matter of Aimcee Wholesale Corp., 21 N. Y. 2d 621, 
289 N. Y. S. 2d 978 (1968) is misplaced, since in Aimcee the 
party objecting to the arbitrators' consideration of antitrust issues 
(a) raised this objection prior to the arbitration, and (b) was 
not the party who had submitted such issues to arbitration. 

Even if there were no waiver, the arbitrators’ determination 
of the registration issue would still be binding. PlaintifFs “public 
policy argument seeks to rely on, and considerably extend, the 
narrow principle that an arbitration award may be vacated where 
it either (a) has the effect of rendering the underlying agreement 
illegal, or (b) directs or requires the doing of an act prohibited 
by law or offensive to public policv. See Nat'l Equipment Rental 
Ltd. v. American Pecco Corp., 35 A. D. 2d 132, 314 N. Y. S. 
2d 838, 841-842 (lst Dept. 1970). Neither of these situations 
obtains here. 
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POINT IV 

Even if Plaintiff were Correct in rrs Charge of 
Factual Errors, such Alleged Factual Errors would 
not Require a Change in the Court’s Decision. 

While plaintiff argues extensively that the Court was mis- 
taken in some of the factual statements set forth in the Court’s 
recitation of the background of this matter, the Court’s decision 
is not based on any of these supposedly mistaken factual assump- 
tions. Rather, it is based on the Court’s interpretation of three 
documents: (1) the Agreement; (2) plaintíffs Answering State- 
ment in the arbitratíon; and (3) the arbitratíon award. 

These three documents are the “uncontroverted facts.” If 
plaintiff feels that the Court’s interpretation of these documents 
is wrong, this is a matter to be raised on appeaL 

POINT V 

Plaintiff’s new Factual Assertions were made in 
the Arbitration and Determined Adversely to Plaintiff. 

As heretofore noted, the new alleged “facts" cited in plain- 
tiffs memorandum either are inaccurate or consist of factual 
assertíons which were made in the arbitration and not accepted 
by the arbitrators. Some of the more glaring examples are set 
forth below: 

1. The contention that plaintiff’s conduct on the registration 
issue was prompted by Eastern (Plaintíffs Mem. pp. 3-6). 
Plaintíff implies that it went to the FAA because of Eastem. In 
the arbitratíon, plaintiff flatly contended, not only that Eastem 
had raised the registration issue, but that Eastern had demanded 
that plaintíff secure an FAA opinion on registratíon. This con- 
tentíon was effectívely shot down by an affidavit and subsequent 
testimony of Mr. Harlan's subordinate, William M. Wallace (Tr. 


Item 11 



A 312 


Defendant’s Memorandum in Opposition 
to Motion for Reargument 

3725-3771), who actually made the phone call to plaintiff, and 
who recalled quite clearly that he had asked plaintiff to secure 
an opinion of counsc!, not an FAA opinion. Indeed, Mr. Wallace 
noted that in his discussion with Mr. Harlan they had decided 
that no inquiry should be made to the FAA. Moieover, Mr. 
Wallace stated in his aJfidavit (which afndavit he several times 
affirmed in his testimony) that he may have specifically asked 
plaintiff not to go to the FAA, but that he was not sure on this 
point. 

2. Contacts with Gaddis. Plaintiff contends that Gaddis be- 
came involved “almost by accident," and that plaintiff had tele- 
phoned Gaddis on July 15 “to discuss unrelated matters” (Plain- 
tifTs Mem. p. 7). In fact, Lempert testified in the arbitration 
that he had “two reasons for calling [Gaddis],” one being the 
transfer of registration, “and I also wanted to talk to him about 
the conclusions that I had drawn with respect to the Irish-TCA 
lease” (Tr. 2628-2629). 

3. The contention that FAA Counsel in Oklahoma City sug- 
gested that plaintiff make its c pplication to Wcshington (Plain- 
tifTs Mem. pp. 8-10). As no ed by plaintiff, Mr. Gaddis testified 
in the arbitration hearing that the reason he applied to Washing- 
ton rather than Oklahoma City for an opinion was because this 
had been suggested by Mr. Woodruff, Assistant FAA Counsel in 
Oklahoma City. This contention was flatly contradicted 'oy an 
affidavit of Mr. Woodruff which was prepared and submitted 
by plaintiff in the arbitration. In that affidavit (prepared some 
six months prior to Gaddis’ testimony), Mr. Woodruff stated 
(Ex. 108, p. 4); 

“On August 19, 1970, Mr. Gaddis advised me that 
American expected to submit a written request to the 
FAA for a formal opinion on registration. He indicated 
that the request would be made to the office of the FAA 
General Counsel in Washington. . . .” (Emphasis sup- 
plied.) 
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4. The contention that the FAA letter constitutes "a formal 
ruling' (pp. 10-12). The inaccuracy of plaintiffs description of 
the FAA lctter has alrcady been discussed in an earlier section of 
this memorandum. As to the aflidavits of Mr. Shienbrood and 
Mr. Woodruff, it suftices to note that the aflidavits (or the word- 
ing thereof) were not prepared by the affiants but by plaintiff. 

5. The Contention that only one of plaintiffs witnesses pur- 
ported to give expert testimony on the registration question (pp. 
12-13). Plaintiff contends that “Gaddis was the only expert on 
registration who testified.” Among plaintiff’s witnesses in the 
arbitration, Gaddis may have been the closest thing to a true 
“expert.” However, the fact is that two of plaintifFs other wit- 
nesses, Mr. Harlan and Mr. Lempert, although testifying in part 
on other matters, also purported to give expert testimony on the 
registration issue. In the case of Mr. Harlan, the following ex- 
cerpts from his testimony are pcrtinent: 

"Direct Examination by Mr. Hartzell: 

“Q. Mr. Harlan, what is your position? 

“A. I am Senior Vice President Legal Affairs of 
Eastern Air Lines. 

“Q. And how long have you held that position, ap- 
proximately? 

“A. With that title, since 1969. Before that I was 
Vice President of Lcgal Affairs. 

“Q. And how long- 

“A. Smce- 

“Q. And how long have you been with Eastern Air 
Lines? 

“A. Since 1967. 

“Q. And in similar legal capacity, throughout that 
period? 

“A. Yes. 

“Q. And prior to that time- 
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“A. I was with the Atlanta law firm which was gen- 
eral counsel for Eastem Air Lines for about twenty-five 
years before that 

“Q. And did you work in the aírline field, in your 
legal practice? 

“A. Almost exclusively. 

• • • 

“Mr. Saskor: Is this man being brought in as an 
expert witness? 

“Mr. HartzeU: Both. * * • 

• * * 

“Mr. AmabUe: You are asking him now as an expert, 
as to whether those registrations were proper. 

“Mr. HartzeU: Yes. 

“Mr. AmabUe: He is an exper ased on the qualifica- 
tions he has given. 

“Mr. Hartzell: Yes. 

* * * 

“Q. I would like—maybe it would clear things up 
if you would teU the Arbitrators not what your conclu- 
sions were about the statute regulations in 1970, but 
what you knew was in the statute and regulations in 1970. 

“Mr. AmabUe: I would rather hear his conclusions 
because he’s here as an experL" 

In the case of Mr. Lempert, although the defendant herein 
several tímes objected to his qualificatíons as an expert (Tr. 2832, 
2856), nevertheless Mr. Lempert pontificated at length on the 
“law” of registration (Tr. 2779-2951). It was through this wit- 
ness, not Mr. Gaddis (who testified later) that plaintiff introduced 
the statute and regiUations, and through this witness that plaintiffs 
positíon on the registratíon issue was presented to the arbitrators. 
At the end of the first day of Mr. Lempert’s “expert” testimony, 
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the following colioquy took place between the arbitrators and 
plaintifTs counsel (Tr. 2875): 

“Mr. Amabile: Are you through with the regulations? 

“Mr. Hartzell: No. Not by any means have I started 
on the regulations. 

“We have only gotten into the statute.” 

6. The contention that there was no reason to raise the 
registration issue as a ground for staying arbitration (p. 12, fn.). 
In a footnote, plaintiff contends that there was no reason to raise 
the registration issue on its motion to stay arbitration “because no 
issues relating to [registration or remedies] were referred to in 
the Demand.” One of the issues of default specified in Uefecdant’s 
demand for arbitration was the question of whether plaintiff had 
failed to use best efforts to secure all required registrations with 
and approvals of govemment agencies. The only registration rc- 
quired under the Agreement was registration of the aircraft with 
the FAA. lf plaintiff felt that registration of the aircraft was 
unlawful, and that the arbiuators had no power to pass on the 
question of registration, plaintiff had a very good reason to raise 
this question on its motion for a stay of arbitiation, and it was 
incumbent upon plaintiff to do so. 

7. The contention that plaintiff did not argue the registra- 
tion issue per se in its Post-Hearing Memorandum (pp. 13-15). 
Plaintiff refers to certain “omitted” pages of its Post-Hearing 
Memorandum to support its thesis that it “was not arguing the 
registration issue per se” but only in connection with the question 
of best efforts. This contention is effectively destroyed by : (1) 
plaintifTs Answering Statement in the arbitration, which to- 
gether with defendant’s demand framed the issues for the arbi- 
trators and which was never amended or withdrawn by plaintiff; 
and (2) the following concluding ‘atements in the same Pos: 
Hearing Memorandum (p. 55): 

“AETs virtually conceded purpose in terminating, 
was and is to obtain from TCA, as damages under the 
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Agreement, the rents 'l could not lawfully have obtained 
under the lease because the aircraft could not be regis- 
tered in the United States. AET seeks a ruling in this 
arbitration that the termination was authorized, in order 
to use that ruling in court as a basis for claiming dam- 
ages. Such a ruling for AET cannot possibly be justified. 
Furthermore, the result AET seeks would violate the 
registration and cabotage principles, since AET would 
be obtaining indirectly as damages what it could never 
have lawfully obtained as rent. 

* * * 

“Because AET wrongfully terminated the Agree- 
ment, TCA is entitled to a refund, with interest, of its 
advance payments of $335,000. * * * 

“In the altemative, TCA is entitled to the same re- 
Uef, without interest, pursuant to section 13.1 of the 
Agreement and paragraph (6) of Letter Agreement No. 
1, since, as stated in the FAA opinion of November 
1970 (Ex. 48), the foreign-owned aircraft could not 
lawfuUy be registered in the United States.” 

Perhaps at this point plaintiff, anticipating its declaratory 
judgment action, was already trving to fudge the issue. After its 
cnief expert witness had proved to be a bomb, and aftcr the 
machinations of its top officers had been brought out in the 
arbitration, plaintiff could certainly see the handwríting on the 
waU. The fact is, however, that the registration issue was raised 
by plaintiff at the outset of the arbitration; was Utigated in the 
arbitration and argued in plaintiff's closing bríef; and in the 
same bríef plaintiff sought relief on the grounds of that issue. 

8. The contention that prior FAA opinions were not incon- 
sistent with the FAA letter (pp. 1(>-17). Plaintiff argues that 
prior FAA opinions were not nece isarily inconsisttnt with the 
FAA’s letter of November 3, 1970, since such prior opiniom 
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dealt with “completely different cases and different questions” 
and did not relate to foreign aircraft or foreign owners “which 
was the main problem here.” While the prior FAA opinions 
obviously and necessarily dealt with “different cases”, they did 
not deal with “different questions.” The question in each case 
was whether a lease with option to purchase should be treated 
as a conditional sale for purposes of registration. In each case 
the FAA took the position that a lease containing an option to 
purchase n*ust be treated as a corditional sale and must be 
registered in the name of the lessee. (The only deviation from 
this practice was in the case of leases from hnancial institutions 
which contain an option exercisable only at the end of the lease 
term. There, although first adhering to its established policy 
of requiring all leases with options to purchase to be treated as 
conditional sales, the FAA subsequently relented at the urging 
of the parties and “permitted” —but did not require—such 
leases to be registered in the name of tne lessor. It was brought 
out that the FAA thus deviated from its standard practice in 
the case of such leases only because of strong urging by the 
parties and because it was pointed out to the FAA that if the 
FAA did not permit this to be done, the entire transaction would 
collapse.) As to the question of foreign aircraft and foreign 
owners, this was not nentioned in the FAA letter. 

9. The contention that the FAA’s letter was not contrary to 
then existing FAA practice (p. 17). Plaintiff argues that the 
FAA’s letter was not contrary to then existing practice and states 
that its main expert, Gaddis, testified that FAA clerks in Okla- 
homa City had “from time to time” routinely processed leases 
with options to purchase (presumably meaning they had regis- 
tered the aircraft in the name of the lessee). In fact in his 
opinion ietter given to plaintiff. Gaddis made the following flat 
statement (Ex. 10): 

“One additional area of consideration is the possible 

existence of a present or long-standing policy of the 
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Administration which is contrary to our opinion ex- 
pressed above. * * • The Administration has, as a 
matter of practice, generally treated all leases containing 
options to purchase rs conditional sales contracts where 
they are filed with the Administration without any prior 
or accompanying request that a formal determination 
be made as to their legal effect.” (Emphasis supplied.) 

On cross-examination, Gaddis testified that the foregoing 
practice of registering all leases with options to purchase in the 
name of the lessee had existed for as long as he had practiced 
before the FAA. 

CONCLUSION 

The motion for reargument should be denied. 

Respectfully submitted, 

Smith, Steibel & Alexander 
Attorneys for Defendant 
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UNITED STATES DISTRICT COURT 
SOUTHERN DlSTRICT OF NeW YCRK 


[Same Title] 


PlaintiFf’s Reply Memorandum in Support 
OF ITS M^TIO for Leave to Reargub 

I. THE COURT ERRED IN ReSOLVING NUMEl 'US 
Disputed Issues OF FaC'í Against the Plaintiff. 

AET moved to dismiss Anerican’s complaint under Rule 12. 
It did not ask for summar; j adgment, and it filed no statement 
of undisputed facts, as required by Rule 9(g) of the Court’s Gen- 
eral Rules. In responding to AET’s motion, American pointed 
out that 

“AETs Motion to Dismiss is replete with factual argu- 
ments and extracts from briefs au^ other pleadings (many 
of which are taken out of contexi / in the arbitration and 
earlier state court proceedings. On the basis of the papers 
submitted, AET is asking this Court to resolve numerous 
conflicting conclusions and inferences as to what took 
place in the prior state court proceedings and in the arbi- 
tration. For this reason alone, and without regard to the 
intrinsic lack of merit of AETs arguments, the instant 
motion should be denied. Nor can the motion be treated 
as a motion for summaiy judgmt it under Rule 56, since 
there are a mass of disputed inferences which cannot be 
resolved at thLs stage of the case. Moreover, AET has 
failed to comply with this Court’s General Rule 9(g) 
and has not set forth the undisputed facts on which a 
summary judgment motion must necessarily prcceed.” 
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Hartzell Affidavit, dated March 13, 1973, paragraph 34. 

See also Hartzell Supplemental Affidavit, dated March 28, 

1973, paragraph 2. 

Amerícan also cited several cases standmg for the well-established 
proposition that disputed facts, and inferences to be drawn from 
facts, cannot be decided on a moiion for summary judgment 
See Memoiandum, dated March 13, 1973, at 20; Supplemental 
Memorandum, dated March 29, 1973, at 19. 

Notwithstanding the nature of AETs motion and the au- 
thoríties cited by Amerícan, the Court treated the motion as an 
application for summary judgment and, on the basis of an in- 
complete record, resol/ed numerous factual matters against plain- 
tiff. The Court’s opinion was sharply critical of both plain- 
tiff and its counsel, and was obviously influenced by facts which 
it assumed to be true. 

Plaintiff 8 memorandum in support of its motion for reargu- 
ment descríbes in some detail the nature of the facts in dispute, 
with particular reference to matters upon which the Court obvi- 
ously relied. Plaintiff submits that the Court should not have 
accepted defendant’s version of those facts without a trial. 

Tcfendant now opposes reargument on the ground that no 
new facts may be brought to the Court’s attenticn, even when 
those facts do no more than elaborate upon the disputed issues 
to explain why they cannot be resolved by way of a motion to 
dismiss. That plaintiif in its original papers could have engaged 
in “a battle of lawyers’ affidavits” is true but irrelevant. If the 
Court wishes to treat AETs motion as a motion for summary 
judgment, the motion must be denied if materíal facts are in dis- 
pute. It is clear that such disputes exist in the case at bar. 

Plaintiff does not expect the Court to accept its version of 
u 1 of the facts without a tríal. But neither should the Court ac- 
cept defendant’s version without a tríal. 
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n. The Court did not Deal with 

THE PuBLIC POLICY ARGUMENT 

AET conccdes, as it must, that the Court’s opinion fails to 
aeal with plaintifTs argument that if the arbitrators dtcided that 
the aircraft could be registered their decision is manifestly in dis- 
regard of federal law and policy and cannot be given eflfect. In 
fact, AET itself asks the Court to deal with the question in 
deciding the motion for reargument. (AET Memorandum at 
9-10.) 

We agree that the matter must be decided for it lies at the 
heart of the plaintifTs position that defendant, regardless of the 
award, cannot collect damages. No matter what the arbitration 
award decided, if it was manifestly contrary to federal policy, it 
cannot stand. See Sobel v. Hertz, Warner &. Co., 469 F. 2d 1211 
(2d Cir. 1972) (if award in “manifest disregard” of federal se- 
curities laws, it would be vacated; case remanded to district court 
to determine the question). And even if the award itself is con- 
firmed, and allowed to stand as to o er aspects, it will not be 
given effect insofar as it constitutes a holding contrary to public 
policy or to a superior federal law determination. See Matter of 
Meyers (Kinney Motors), 32 App. Div. 2d 266, 301 N. Y. S. 2d 
171 (lst Dep’t 1969). 

In the present case, the arbitrators’ decis;on would be in 
manifest disregard of federal law and policy if and to the extent 
that they decided that .ne aircraft could be registered. Such a 
decision could not be given effect in the federal court in deter- 
mining whether AET is er.titled to the rental payments and dam- 
ages whicii it seeks. 

The decision on the registration issue does not turn, as defend- 
ant suggests, solely on the characterizaUon given to the FAA 
letter of November 3, 1970. Regardless of how that letter is 
characterized, the conclusien it states is legally correct. Even 
if the Court were to disregard the FAA letter (which, we submit, 
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it cannot), the basic issue remains the sune: Can a foreign- 
owned aircraft be registered and used in the United States? We 
contend that it cannot, that this is a fundamental federal poiicy 
which has always been in effect in this country, that the citizen- 
owner requirement in the registration statute and FAA ^egula- 
tions is simply a statutory border guard to help effectuate the 
policy, that the Agreemtnt here in issue was for a leasing arrange- 
ment basically in conflict with that policy, and that the rental 
and damage provisions therefore cannot be enforced. The full 
history and policy bachground of the federal rule can best be 
developed at trial, with the participation of the FAA and the 
CAB, whose registration and economic controls, respectively, 
implement and enforce the rule. But of the rule’s simple and 
clear meaning—that foreigners cannot get their aircraft on domes- 
tic routes—there can be do doubt.* 

III. Defendant’s Factual Arguments Merely 
Demonstrate Anew That Material Facts Are 
Disputed In The Case At Bar. 

Defendant’s factual discussion simply proves anew that facts 
are in dispute. Indeed, it is obvious from the Court’s opinion 
that the conclusions the Court drew from these disputed facts 
permeated its opinion and its ruling. 

Nor can defendant's argumentative asscrtion of thc facts 
and attempted answer to plaintifFs memorandum be a proper 
basis for the Court resolving these disputed facts without a 
trial. 

What i', perhaps most noteworthy about defendant’s answer- 
ing memorandum is its failure to discuss any of the matters dealt 

* Furthermore, the evidence at trial will show that the officials 
of AET—an international airline—were well aware of the rule, and 
indeed that a similar rule, reflecting the same basic policy, has long 
been in effect in many other cour.tries, induding, we believe, Ireland. 
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with at pages 19-36 of plaintifTs memorandum in support of its 
motion for leave to reargue. 

IV. Defendant’s Strategv Is To Avoid Any 
Decision On Registrability. 

The bizarre aspect of this case is that after 3 Vi years of dis- 
pute and litigation, no arbitrator and no court has stated whether 
AETs foreign-owned aircraft could have been lawfully regis- 
tered and used in the United States. This despite the fact that 
virtually every lawyer to examine the matter has concluded that 
the aircraft could not be registcred and used: 

(1) Harlan, Eastem’s chief legal officer, believed 
that the aircraft were nonregistrable as soon as he heard 
they were foreign-owned. 

(2) The Atlanta firm which is Eastem’s General 
Counsel, after examining the matter in more detail. 
reached the same conclusion. 

(3 ) Lempert, American’s Assistant General Counsel, 
reached the same conclusion when he looked into the 
matter. 

(4) Gaddis, a lawyer in Oklahoma City who special- 
izes in such matters, reached the same conclusion. 

(5) The FAA in Washington, after examining the 
matter and after conferring with the Oklahoma City 
office of the FAA, reached the same conclusion in the 
letter of November 3, 1970. 

(6) AET—despite the protestations of its lawyers 
to the contrary—terminated the Agreement in Septem- 
ber 1970, before registration applications could be sub- 
mitted, because it too must have believed that the air- 
craft could not be registered. 
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In short, everyone who has been informed on the subject has 
realized what the statute and regulations clearly provide—if the 
aircraft are owned by foreigners, they cannot be used in the 
United States. 

AET s strategic advocacy has nevertheless thus far managed 
to avoid any direct determination of the issue. 

(1) AET limited the issues in the arbitration so that 
the arbitrators could not and did not render a complete 
award, but only decided abstract questions of default 
and dismissal of TCA’s counterclaim. 

(2) AET now claims that the award affirmatively 
decided tlie registration issue, although it has previously 
argued to the contrary and although the award—as 
pointed out at pages 20-22 of plaintifTs memorandum 
—did not necessarily decide the issue one way or the 
uther. 

We thus have the anomalous situation where the basic problem 
with respect to this Agreement may never be dealt with explicitly 
unless this Court does so. We submit that it is wrong undcr any 
standard of law or logic for the issue to be left in such a state of 
limbo. 

TCA and American always stood ready, and always stated 
that they stood ready, to proceed with the Agreement if the 
aircraft could be registered and used in the United States. AET, 
not TCA or American, terminated the Agreement in an effort 
to avoid having the issue decided. 

Implicit in the Court’s opinion seems to be its acceptance of ‘ 

defendant’s position that American had no right to raise the 
registration question in 1970, or that its manner of doing so was 
’tnproper. But American had a perfectly valid economic interest 
in having the question decided. It expected to inherit the obliga- 
tion if the merger with TCA was approved. It was prepared to 
take the aircraft if they could be legally used although it did not 
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need them. But obviously if the basic arrangement would bring 
foreign aircraft into the United S>ates iUegally, American did not 
want to take them, and cannot have had an obligation to take 
them. The Court’s opinion criticizes—we submit incorrectly— 
the inanner in which American raised the issue. But regardless of 
the manner used, the question is—was American right in its con- 
clusion that the aircraft could not lawfully be registered or used. 
If it was wrong, it would seem that AET could quickly have 
pointed that out to American and to the FAA. But it was not 
wrong. The law and the purpose of the law are plain. The 
manner in which American raised the issue is therefore irrelevant. 
The aircraft could not be used in the United States and it would 
violate the baiic purpose of the law to permit AET to coUect 
damages as if ihey could have been used here. This is true re- 
gardless of the arbitration award. 

CONCLUSION 

For the foregoing reasons it is respectfuUy submitted that 
reargument should be granted. 

Dated: New Yoik, New York 
January 8, 1974 

RespectfuUy submitted, 

Debevoise, Plimpton, Lyons 
& Gates 

Attomeys for Plaintiff 
American Airlines, Inc. 

299 Park Avenue 

New York, New York 10017 

752-6400 

Andrew C. Hartzell, Jr. 

Standish F. Mbdina, Jr. 

Robert A. Hillman 
Of Counsel 
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This motíon for leave to reargue has been considered and is 
panted and on reconsideration thc original decision and opinion 
is approved and confinned. 


January 10, 1974 


So Ordered 

lNZI»k J. WVATT 
U. S. D. J. 
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